“The law can only follow 
public opinion. Public opinion 
will not permit the law to 
precede it, and public opinion 
controls both the legislatures 
and the judges.”"—René A. 
Wormser, The Law. 
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Commingling of Funds 


Reporting to our readers this month is 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New Y ork. 





TTORNEYS for insurance agents and 

brokers should forthwith advise their 
clients with respect to the New York and 
California commingling statutes in order 
that they may avoid the imposition of fines 
or the possible revocation of their licenses. 
This is important whether or not the agent 
or broker is a resident in New York or 
California provided they produce business 
in those states.* Recent newspaper reports 
of violations indicate, generally, that agents 
and brokers are ignoring these statutes in 
the mistaken belief that commingling is 
strictly a technical matter and unimportant 
if, ultimately, complete settlement is made 
with the insured and the insurance com- 


* This discussion is limited to the New York 
and California situation since other states have 
adopted a negative rather than an affirmative 
approach to commingling. Many states have the 
following type of statute: 

“An insurance agent or broker who acts in 
negotiating a contract of insurance for an in- 
Surance company, association, or exchange law- 
fully doing business in this Commonwealth, 
and who embezzies or fraudulently converts 
to his own use, or who, with intent to use or 
embezzle, takes, secretes, or otherwise disposes 
of, or fraudulently withholds, appropriates, 
lends, invests, or otherwise uses or applies, any 
money or substitutes for money received by 
him as such agent or broker, contrary to the 
instructions or without the consent of the com- 
pany, association, or exchange for or on ac 
count of which the same was received by him, 
Shall be guilty of larceny.’’ (Section 633, In- 
surance Laws of Commonwealth of Pennsyl- 
vania.) 

Others follow the Illinois type, as follows: 
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pany. Neither the New York nor the Cali- 
fornia Insurance Departments concur in 
this belief, since the abuses to be guarded 
against are quite real and if allowed to con- 
tinue would potentially involve the agent 
or broker with financial embarrassment in 
periods of stress. 


New York Situation 


The New York statute, Section 125 of 
the Insurance Law, although effective since 
1940, is probably innocently violated more 
than it is complied with. The statute pro- 
vides: 


“Sec. 125. Fiduciary capacity of insurance 
agents and brokers. Every insurance agent 
and every insurance broker acting as such 
in this state shall be responsible in a fiduci- 
ary capacity for all funds received or col- 
lected as insurance agent or insurance 
broker, and shall not, without the express 
consent of his or its principal, mingle any 


“Collection of Premiums—Fiduciary Capacity. 
That portion of all premiums or monies which 
an agent, broker or solicitor collects from an 
insured and which is to be paid to a company, 
its agents or his employer because of the as- 
sumption of liability through the issuance of 
policies or contracts for insurance, shal] be 
held by the agent, broker or solicitor in a fidu- 
ciary capacity and shall not be misappropriated 
or converted to his own use or illegally with- 
held by the agent, broker or solicitor. 

“Any company which directly or through 
its agents delivers in this State to any insurance 
broker a policy or contract for insurance pursu- 
ant to the application or request of such broker, 
acting for an insured other than himself, shall 
be deemed to have authorized such broker to 
receive on its behalf payment of any premium 
which is due on such policy or contract for 
insurance at the time of its issuance or de 
livery or which becomes due thereon not more 
than ninety (90) days thereafter.’’ (Section 
505 of the Illinois Insurance Code.) 
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such funds with his or its own funds or 
with funds held by him or it in any other 
capacity. Nothing herein contained shall be 
deemed to require any such agent or broker 
to maintain a separate bank deposit for the 
funds of each such principal, if and as long 
as the funds so held for such principal 
are reasonably ascertainable from the books 
of account and records of such agent or 
broker, as the case may be.” 


This statute is clear and concise. It 
makes the agent and broker responsible in 
a fiduciary capacity for all funds received 
or collected as agent or broker, It requires 
him to keep such funds completely separate 
from all other funds. Only with the express 
consent of the principal may such funds be 
mingled with any others. If proper records 
are maintained, separate bank accounts 
need not be maintained for each principal, 
although the advantages of separate ac- 
counts are obvious under many circum- 
stances. The procedures for compliance 
will hereinafter be discussed. Perhaps the 
spirit and underlying purpose of the stat- 
ute is best summarized in a recent Depart- 
ment decision sustaining a violation, as 
follows: 


“In an endeavor to reduce the hazards 
imposed upon the insuring public which 
stemmed from improper handling of pre- 
mium collections, the legislature enacted 
Section 125 of the Insurance Law. That 
section specifically states that every agent 
and broker shall be responsible in a fiduci- 
ary capacity for all collections. This section 
by its very provisions places a high degree 
of responsibility upon every agent and 
broker. To plead ignorance of the pro- 
visions of Section 125, or as the respondents 
have done in the instant case, to plead that 
after the charges were served upon them 
they opened separate accounts for the de- 
posit of premium collections does not alter 
the fact that there was a clear and unequi- 
vocal violation by each respondent of the 
said section of the Insurance Law. The 
motion to dismiss the charges is denied.” 

$y reason of the importance of this situ- 
ation in the view of the New York Insur- 
ance Department, the following regulation 
was promulgated: 


“29-Fiduciary Capacity of Insurance Agents 
and Brokers: 


“Separate Bank Accounts 


“1. This regulation is issued for the pur- 
pose of interpreting and facilitating compli- 
ance with Section 125 of the New York 
Insurance Law. 
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THIS ISSUE IN BRIEF 


The question of an employer’s lia- 
bility for war injuries is a topic of 
live concern to insurers, workmen’s 
compensation administrators, em- 
ployers and workers. The topic is 
discussed at pages 880 and 915. 


What is the present status of lia- 
bilities arising out of international 
aviation accidents? See George W. 
Orr’s article at page 875. 


In our June, 1951 issue Alfred J. 
Bohlinger asked, “Which road for 
the uninsured motorist?” Henry S. 
Moser charts his course for that in- 
dividual and maps roadblocks on the 
alternative path of compulsory insur- 
ance. Page 849. 
* 


What duties do the courts impose 
upon suppliers of explosive fuel to 
defective installations? John R. Bay- 
lor’s critical appraisal of the question 
begins at page 896. 


The legal implications of agricultural 
aviation, an industry with a pheno- 
menal growth, are reviewed by Peter 


T 


J. McBreen at page 868. 





3 
George A. Smith questions the validity 
of the Civil Aeronautics Board’s reg- 
ulations on the testimony of its acci- 
dent investigators. Page 860. 

° 


An exhaustive analysis of the so- 
called “family-errand” doctrine in 
Illinois appears in Fritz L. Braun- 
feld’s article at page 843. 





“2. Every insurance agent and insurance 
broker who does not have the express con- 
sent of his or its principal (insurer or in- 
surers) to mingle premium monies with his 
or its personal funds shall hold such pre- 
mium monies separate from other funds in 
accordance with the following rules: 


“(A) Agents and brokers who do not 
make immediate remittance to their compa- 
nies shall not deposit premiums in office 
operating accounts, but shall keep such 
monies in a separate bank account from 
which no disbursements shall be made other 
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than for payment of premiums to compa- 
nies, return premiums to assureds, for the 
transfer of commissions or the withdrawal 
of voluntary deposits. 


“(B) Voluntary deposits in the premium 
account in excess of those premiums col- 
lected and unpaid to companies may be 
made for the purpose of maintaining a 
minimum balance, to guarantee the ade- 
quacy of the account, or for the purpose of 
the payment of premiums to the companies 
in advance of their collection and when so 
made may not be withdrawn except to the 
extent that the remaining balance is at all 
times equal to the total of net premiums 
collected and unpaid to insurers. 


“(C) The deposit of a premium collection 
in a separate bank account shall not be 
construed as a mingling by the agent or 
the broker of the net premium and of the 
commission portion of the premium; the 
commission portion of premiums may be 
withdrawn from the separate bank account 
at the discretion of the agent or broker. 


“(D) The maintenance in a separate bank 
account at all times of at least the net 
balance of premiums collected and unpaid 
to the companies by agents operating under 
the ‘account current system’ shall be con- 
strued as compliance with this regulation 
and with Section 125 of the Insurance Law, 
provided that the funds so held for each 
such principal are reasonably ascertainable 
from the books of account and records of 
the agent. 


“(E) Agents and brokers who make im- 
mediate remittance of collections to their 
companies need not maintain separate bank 
accounts for such collections. 


“3. This regulation is made pursuant to 
Sections 21 and 125 of the Insurance Law 
and shall take effect on January 1, 1948.” 


Section 125 refers to the agent’s or brok- 
er’s responsibility as a “fiduciary capacity.” 
The word “fiduciary” is generally defined 
as “holding, held, or founded in trust; a 


” 


trustee. Thus, by statute, an agent or 
broker becomes a trustee for premiums col- 
lected. Paragraph 2 (A) of the interpretive 
regulation reflects this legal relationship. 
Paragraphs 2 (B) and (C) are intended as 
recognition of the practical problem the 
agent or broker may have, reflecting usual 
business procedures traditional to the indus- 
try as respects commissions, premium bal- 
ances, etc. Paragraphs 2 (D) and (E) 
distinguish between the “account current” 
and “immediate remittance’ methods of 
accounting. 
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Suggested Procedures 
for Compliance 


Although waiver of the statute is possible 
by obtaining the express consent of the 
principal, as a matter of policy, compliance 
rather than waiver through consent should 
be the rule rather than the exception. This 
policy may be gleaned from the following 
statement of Robert E. Dineen, former 
Superintendent of Insurance of the State 
of New York: 

“Sound agency and brokerage practice 
dictates that the funds of companies and 
clients be kept clearly separate from all 
other funds. To do otherwise invites bor- 
rowing and violates the law.” 


The procedures for compliance will natu- 
rally depend on the methods employed by 
the agency. The key factor is the com- 
mission situation, since at some stage in 
the procedure it must be determined either 
by individual computation or on an approxi- 
mate basis. If the agency is operating on 
an “account current” written basis, the first 
step is to establish two bank accounts— 
depository and operating. The operating 
account is to be used for all disbursements 
other than to meet insurance company 
obligations. All premiums as collected are 
deposited in the depository account. There- 
aiter, at intervals depending upon the agency's 
cash requirements, a percentage of the pre- 
mium collections as set forth in the cash- 
book may be transferred to the operating 
account, This percentage can be based on 
the average ratio over all lines of commis- 
sions to premiums as reflected in previous 
accounts current rendered to the companies, 
thereby avoiding computation of the actual 
commission on each paid item. 


Return premiums to insureds present 
somewhat of a problem. Usually return 
premiums are paid “gross” to insureds and 
reimbursed “net”? by the companies. Dis- 
tortion can be avoided by reducing the 
amount of periodic transfers to the oper- 
ating account by an amount approximating 
the commission attributable to the return 
premiums paid during the period and re- 
flected in the cashbook. Another problem 
involves business written by an agency for 
brokers and solicitors. If collected “gross,” 
there is no difficulty. If “net” collections 
are made, the only portion of the premium 
deposits which should be transferred to the 
operating account is the over-riding com- 
mission to which the agency is entitled. 
This item can be actual or approximate, but 
should be earmarked in the cashbook to 
insure their correct handling. 
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If the agency is on a “paid” basis,. the 
procedure is almost identical, the exception 
being that instead of an approximate com- 
mission total, the total actual commission 
on paid items is the basis for transfer to 
the operating account. Paragraph 2 (D) 
of the regulations indicates that this will 
meet the depository requirement. The mainte- 
nance of normal control of the accounts pay- 
able due companies should dispose of the 
remaining statutory requirements. If on an 
“individual” item basis, the procedure is a 
little different. The key factor is still the 
handling of commission, but must be done 
on each premium item collected. The compu- 
tation may be made at the time the busi- 
ness is recorded or at the time the premiums 
are collected. However, irrespective of when 
computed, provision can be made for de- 
termining at regular intervals the totals of 
commissions on collected premiums. 


If the records are kept by hand, the total 
commission on paid items may be taken 
from the cashbook to form the basis for 
transfer from the depository account. If 
mechanical bookkeeping is used, as is often 
the case in larger agencies, a continuous 
“paid commission” sheet may be coordi- 
nated with the cashbook to achieve the 
same result. If the “manifold invoice” prin- 
ciple is used, considerable flexibility can be 
obtained through use of the various carbon 
copies of the original invoice, that is, one 
carbon could serve as the customer’s ledger 
and another copy (with provision for the 
commission in each case) could represent 
the accounts payable to companies or others. 
A simple method consists of clipping to- 
gether the two carbon copies, filing them 
alphabetically by name of the insured and 
when premiums are collected, noting this 
on both copies with the customer’s ledger 
of accounts receivable going to a “paid” 
file. The accounts payable copies may be 
accumulated for a period of time, and after 
the commission is determined for banking 
purposes, they can then be sorted by 
company or otherwise and retained in this 
fashion until payment is made. 


California Situation 


Similarly, for several years the California 
insurance laws have provided that insurance 
premiums are received by an agent or 
broker “in his fiduciary capacity.” The law, 
however, has been loosely interpreted in 
that it has been contended by many pro- 
ducers (contrary to the Commissioner’s po- 
Sition) that nonsegregation is not strictly 
mandatory under many circumstances. As 
a result, the 1951 Legislature has now made 
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clear the manner in which fiduciary pre- 
mium funds shall be handled, which legis- 
lation became effective September 22, 1951. 
Like the New York law, commingling is 
outlawed unless consented to by the prin- 
cipals. Separate amendments apply to man- 
aging general agents (specifically defined) 
and to producers generally, with somewhat 
less restrictive rules applying to managing 
general agents. A new Section 1730.5 (also 
Section 1730.6 applicable to managing gen- 
eral agents) has been added to the Insur- 
ance Code, requiring every producer who 
does not make immediate remittance to 
follow one of two methods: 


(a) Remit premiums, less commissions, 
and return premiums received or held by him 
to the insurer or the person entitled thereto 
within 15 days after receipt thereof; or 


(b) Maintain such fiduciary funds at all 
times in a bank account or depository sepa- 
rate from any other account or depository, 
in an amount at least equal to the premiums 
and return premiums, net of commissions, 
received by him and unpaid to the persons 
entitled thereto or, at their director or pur- 
suant to written contract, for the account 
of such persons, 


The new law requires that the fiduciary 
insurance account be separate not only 
from the operating account and personal 
accounts, but also separate from any ac- 
counts maintained in connection with other 
business operations, such as real estate. It 
should also be pointed out that the fiduciary 
account may include such additional funds 
as may be deemed prudent for the purpose 
of advancing premiums, establishing reserves 
for the paying of return commissions or 
for such contingencies as may arise in the 
business of receiving and transmitting pre- 
miums or return premium funds. Such 
additional funds may be in the form of 
unwithdrawn commissions or deposits for 
the specific purposes mentioned in the law, 
but the activity in the fiduciary account in 
respect to the deposit and withdrawal of 
such additional funds must not be such as 
to convert the fiduciary account into an 
operating account or otherwise change the 
basic nature thereof as a separate fiduciary 
insurance account. 


The following placement on the back of 
the bank signature card is deemed satisfactory 
to the California Insurance Department : 


To (Name of Bank) 

The commercial account referred to on 
the reverse hereof, and carried by the 
undersigned with you in the name of John 
Doe, Trustee, is an account maintained 
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under the provisions of Sections 1730 and 
1730.5 of the Insurance Code of Cali- 
fornia. In the event of death of the 
undersigned, the executor or administra- 
tor of his estate shall be successor trustee. 


(John Doe) 


Section 1730.6 was added to cover a so- 
called managing general agent, defined as 
a licensed insurance agent who (1) has a 
written management contract with one or 
more admitted insurers covering business 
transacted to a substantial extent in the 
State of California; (2) manages the trans- 
action of either all or one or more classes 
of insurance written by the insurers in that 
territory or handles such transactions under 
a specified fictitious underwriter’s name; 
(3) has the power to appoint, supervise and 
terminate the appointment of local agents 
in such territory; (4) has the power to 
accept or decline risks; and (5) collects 
premium moneys from producing agents 
and brokers and remits such moneys to 
insurers pursuant to the “account current” 
system of accounting. 


A managing general agent may either 
comply with Section 1730.5 or with respect 
to such principals as have in writing spe- 
cifically waived the segregation require- 
ments, comply with Section 1730.6. If he 
so elects to comply with Section 1730.6, he 
may commingle the funds of any principal 
with his own funds to an unlimited extent 
and shall maintain such fiduciary funds held 
for his principals at all times in a bank 
account or depository in an amount equal 
to the net aggregate for all such principals 
of the premiums and return premiums, net 
of commissions, received by him and unpaid 
to the persons entitled thereto or, at their 
direction or pursuant to a written contract, 
for the account of such persons. This latter 
feature makes clear that payment to third 
persons at the direction of the principal or 


BIG CITY MONEY MYTH————— 


Recent census studies indicate that 
the size of a city does not necessarily 
determine the size of the income of the 
average family living there. For example, 
the New York metropolitan area is 
largest in population but ranked twelfth 
in median family income in 1949, with 





under a written contract is the equivalent 
of payment to the principal. Therefore, in 
computing the premium moneys which 
must be on hand for a particular insurer, it 
is permissible to take credit for return pre- 
miums already advanced or claims money 
paid or other disbursements so long as they 
are at the direction of the insurer or pur- 
suant to contract. 


One other detail requires comment. In 
determining the amount of moneys which 
the managing general agent must have on 
hand to satisfy his fiduciary obligation, 
credit is allowable for any balance owed 
him by his principal if, in the normal course 
of business and under written contract, it 
would be payable or allowed him and the 
principal is not in liquidation or conser- 
vation or the subject of receivership pro- 
ceedings. This means that if a managing 
general agent’s business with a consenting 
insurer is of such a nature that on a par- 
ticular account current a credit balance 
accrues, whether from an excess of return 
premiums paid on behalf of the principal 
or because of claims paid on its behalf, or 
for any other reason, the agent may, in 
determining the amount of money which 
he is holding for other consenting insurers, 
take advantage of the credit. 


Conclusion 


When the underlying reasons for compli- 
ance with the commingling laws are fully 
appreciated, requests for waiver of the stat- 
ute should almost vanish. In most cases, 
segregation is in the best interests of the 
agent or broker. He will then know with 
greater certainty the funds rightfully avail- 
able for operating his business and whether 
he has ample funds to meet premium obh- 
gations or to advance premiums. The pit- 
falls which invariably occur during periods 
of prolonged financial stress will be avoided. 





an average of $3,734. Median urban 
family income for the entire country 
was $3,486. Leading metropolitan areas 
were Washington, Detroit, Chicago, 
Cleveland and Milwaukee, with respec- 
tive median family incomes of $4,130, 


$4,090, $4,051, $3,996 and $3,900. 
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Federal Legislation 


All of the federal enactments of insurance 
interest relate to taxes. On October 10 
President Truman signed H. R. 2562, which 
is now Public Law 166 (Eighty-second 
Congress, First Session). Prior to the en- 
actment, Section 437 (c) of the Internal 
Revenue Code and other credit provisions 
of Code Sections 437 and 439 excluded 
marine insurance companies and mutual fire 
insurance companies issuing perpetual poli- 
cies from the three basic credit provisions of 
the excess profits tax. This oversight is cor- 
rected by allowing such companies issuing 
perpetual policies to obtain the same in- 
vested capital credit as other insurance 
companies taxable under Code Section 204. 


The President approved H. R. 4473, the 
Revenue Act of 1951, on October 20. Now 
Public Law 183, it contains three points of 
particular insurance interest. For taxable 
years beginning in 1951 life insurance com- 
panies are taxable at 3.75 per cent of their 
first $200,000 of 1951 adjusted normal-tax 
net income and at 6.5 per cent of the excess. 
A special reserve credit equal to 50 per cent 
of their normal-tax net income is deducted 
from taxable income of insurance companies 
not meeting their reserve requirements, and 
a similar adjustment is made in the case 
of companies which meet only slightly more 
than their reserve requirements, This pro- 
vision is in lieu of the prior-law method of 
allowing life insurance companies an ad- 
justment by means of the reserve and other 
policy liability credit. It is a stopgap meas- 
ure for one year and differs from the stop- 
gap formula provided for 1949 and 1950 by 
the 1950 act, which prescribed a special 
method for determining the reserve and 
other policy liability credit. 

A new section—203A—is added to the 
Code. Subsection (a) of the new section 


What the Legislators Are Doing 


a ar a 


defines the term “1951 adjusted normal-tax 
net income” as the normal-tax net income 
(as defined under present law) plus eight 
times the amount of the adjustment for 
certain reserves provided for in Section 
202 (c) and minus the reserve interest credit, 
if any, as defined in Section 203A(b). 


The addition to the normal-tax net in- 
come under Section 203A of eight times the 
amount of the adjustment for certain re- 
serves provided for in Section 202 (c) (an 
adjustment relating to the non-life-insur- 
ance business, if any, done by a life insur- 
ance company) is made so as to continue in 
effect essentially the same rate of tax with 
respect to that adjustment as is imposed on 
other corporations under the new law. The 
figure eight is used under Section 203A 
since a 6.5 per cent tax as provided for by 
the amendment made to Section 201 (a) (1) 
is exactly one eighth of a 52 per cent total 
corporate rate of tax as provided for with 
respect to corporations generally by the 
1951 act. 


The reserve interest credit provided for in 
Subsection (b) of Section 203A is a feature 
which has no precedent in prior law and is 
designed to give relief from the tax im- 
posed by the amendment, to the extent of 
a maximum of 50 per cent of such tax, in 
the case of companies the adjusted net in- 
come of which, as defined in Subsection (c) 
of Section 203A, is less than 105 per cent 
of their required interest, as defined in 
Subsection (d) of that section. 


Adjusted net income is defined under 
Subsection (c) as, in effect, the amounts of 
interest, dividends and rents received by 
the companies, net after the deductions pro- 
vided for under Section 201 (c) (7), but 
without a deduction for tax-free interest, 
and, in the case of a company doing a non- 
life-insurance business, less an amount equal 
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to one half of the amount of the adjustment 
with respect to that business provided for in 
Section 202 (c). In permitting a deduction 
of only one half of the amount of that ad- 
justment, recognition is given to the fact 
that that adjustment, as first enacted in 
1942, was recognized at the time as not re- 
flecting the actual interest, dividends and 
rents received by life insurance companies 
with respect to their non-life-insurance 
business. 


The term “required interest” as defined 
in Subsection (d) of Section 203A takes 
into account the interest and policy com- 
mitments of the companies with respect to 
their life insurance business which were 
recognized under prior law, as amended for 
the years 1949 and 1950 by the stopgag 
provisions applicable to those years, in 
determining the tax base under that law for 
the purposes of an imposition of a tax at 
the regular corporate rates provided for in 


Sections 13 (b) and 15 (b) of the Code. 


For taxable years beginning after 1951, 
a mutual savings bank which conducts 
a life insurance business in a separate de- 
partment and maintains separate accounts 
for such business will be taxable as a life 
insurance company with respect to its in- 
come from such department. 


The second point of interest in the act 
relates to taxes on mutual insurance com- 
panies other than life or marine and on 
interinsurers and reciprocal underwriters. 
Amendments to the Internal Revenue Code 
in those cases reflect the increased normal- 
tax rate applicable to corporations in gen- 
eral. Provision is also made for the rates 
of tax which will be applicable to such 
corporations for taxable years beginning 
after March 31, 1954, when the rates which 
were applicable before enactment of the 
1951 act will again be in effect. Rates are 
provided which will be applicable generally 
in computing the tax for taxable years which 
began after December 31, 1950, and before 
April 1, 1951, and which end after March 
31, 1951. The result is that taxpayers with 
a taxable year beginning on February 1, 
1951, or March 1, 1951, will be taxed on 
their income for such taxable year on the 
same basis as a 1951 calendar-year taxpayer. 


The third point relates to pension plans 
for insurance salesmen, Effective for tax- 
able years beginning after December 31, 
1938, if a full-time life insurance salesman 
qualifies as an employee for purposes of 
the federal old-age and survivors’ insurance 
system, the benefits of the pension plan 
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provisions of Code Section 165 are extended 
to such salesman by new Code Section 


3797 (a) (20). 


State Legislation 


Assigned Risks . . . Requirements for 
California assigned risk plans have been 
amended to provide that policies under such 
plans must afford coverage in such mini- 
mum requirements as are necessary to 
provide exemption from the security re- 
quirements of the Vehicle Code (Section 
420) or for which proof of ability to re- 
spond in damages or adequate protection 
against liability is otherwise required by 
law, or (formerly the only stipulation) in 
the amount of $5,000/$10,000 (personal in- 
jury )—$5,000 (property damage) (Chapter 
1555, Laws 1951, approved July 16, 1951). 


Authorization to purchase insurance... 
Where formerly New Hampshire school 
districts were authorized “to procure in- 
surance” carte blanche, a new amendment 
stipulates that a district may procure in- 
surance “against such risks of loss, cost 
or damage to itself, its employees or its 
pupils as its school board may determine” 
(Chapter 211, Laws 1951, approved August 
13, 1951). . Missouri has amended 
Section 375.190 of its Revised Statutes so 
as to increase from 2 per cent to 5 per cent 
the tax on net premiums to be paid by one 
purchasing insurance from an insurer not 
authorized to do business in Missouri (S. B. 
115, approved August 7, 1951). 


Excess Insurance . . . The Missouri law 
permitting the placing of excess lines of 
insurance with unauthorized insurers has 
been amended to provide in addition to 
other requirements that such lines of in- 
surance be effected only with companies 
approved by the Superintendent of Insur- 
ance (S. B. 114, approved August 7, 1951). 


Financial Responsibility . . . The new 
Motor Vehicle Safety Responsibility Act in 
Alabama is a “security-type” enactment 
containing a provision that is becoming less 
unusual in applying the strictures of the 
act in certain cases to accidents in other 
states. The act becomes effective next 
January 1 (Act 704, Acts 1951, approved 
September 5, 1951). California’s 
financial responsibility requirements have 
been raised from $1,000 to $5,000 for prop- 
erty damage. The personal injury require- 
ments remain the same (Chapter 1469, Laws 
1951, approved July 11, 1951). . . . Motor 
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vehicle liability policies issued in conform- 
ity with the Illinois financial responsibility 
law need no longer state the business of the 
named insured (H. B. 1136, approved July 
9, 1951). Illinois taxis are now re- 
quired to be insured in the amount of 
$15,000 apiece under contracts of insurance 
which provide for payment and satisfaction 
of a judgment within 30 days after it be- 
comes final (S. B. 82, approved June 19, 
1951, effective January 1, 1952). ... Amend- 
ments to Iowa’s motor carrier financial re- 
sponsibility law provide specific minimum 
limits of liability for carriers, as fol- 
lows: Passenger carriers: personal injury, 
$25,000/$150,000; property damage, $10,000 
(for property other than that charged to the 
assured) and $1,000 (passengers’ property). 
Freight carriers: personal injury, $25,000/ 
$50,000; property damage $10,000 (property 
other than that charged to the assured) and 
$10,000 (property in assured’s custody). 
Truck operators or contract carriers: per- 
sonal injury, $25,000/$50,000; property dam- 
age, $10,000 (property not in assured’s 
custody) and $2,000 or $5,000 (property in 
assured’s custody) depending on whether 
the insured vehicle is a motor truck or a 
combination of truck-trailer and semi-trailer 
(H. B. 449, approved May 15, 1951)... . 
In Massachusetts, within seven days of re- 
ceiving a request from a person aggrieved 
by an insurance company’s notice of can- 
cellation of a policy of motor vehicle liability 
insurance required by the financial responsi- 
bility law, the company must send the as- 
sured a registered letter stating the reasons 
for cancellation (H. B. 1311, approved 
August 29, 1951). Illinois aircraft 
financial responsibility regulations have been 
amended: where formerly an accident re- 
port was required where there was $50 or 
more of damage to one person’s property 
in an airplane accident, it is now required 
only if there is $100 in damage to any one 
person other than the owner. The financial 
responsibility requirements (effective after 
a reported accident) now call for $5,000 of 
insurance for each passenger. Added to the 
exceptions to security requirements is an 
accident which occurs when the aircraft is 
stationary and parked in an area regularly 
used for aircraft parking, with no engine 
running and not in the process of being 
Started (S. B, 323, approved July 9, 1951). 


Fire Insurance . . . California has a new 
Provision regarding the standard form of 
fire insurance policies: any policy which in 
addition to coverage against fire includes 
substantial coverage against other perils on 


What the Legislators Are Doing 


an unspecified basis need not comply with 
the provisions of the standard form. How- 
ever, with respect to fire risk, substantially 
the same provisions as are in the standard 
form must be provided (Chapter 1489, Laws 
1951, approved July 12, 1951)... . California 
county mutual fire insurers with $50,000 
excess assets may now insure any of the 
risks included in Sections 107 and 120 of 
the Insurance Code (Chapter 1698, Laws 
1951, approved July 23, 1951). . . . Wisconsin 
fire insurers are now permitted to insure 
against explosion of steam boilers. Under 
the section of law permitting nonfire cover- 
ages, a new phrase has been added so that 
the section now provides that fire insurers 
may insure “the interest of the insured” in 
the prescribed classes (Chapter 573, Laws 
1951, approved July 6, 1951). . . . Massa- 
chusetts has a new standard fire insurance 
policy which shall become effective January 
1, 1952. The old policy was amended by Chap- 
ter 478, Laws 1951, approved July 3, 1951. 


Governmental Immunity . . . The New 
Jersey legislature has amended its law per- 
taining to motor vehicle liability require- 
ments for municipalities in order to set 
forth more explicitly the legislative intent 
of the law—to protect municipal employees 
from personal liability as the result of ac- 
cidents and to subject the municipality to 
direct liability should it fail to provide in- 
surance for its employees. The amendment 
also raises the minimum requirements for 
personal injury from $5,000 to $20,000 for 
one person and from $10,000 to $40,000 for 
more than one person (Chapter 317, Laws 
1951, approved July 13, 1951).... A section 
added to New Hampshire law provides that 
where the state or a municipality purchases 
liability insurance, the insurer shall not be 
allowed to plead as a defense immunity 
from liability for damages resulting from 
the performance of a governmental func- 
tion. Liability in such a case, however, 
may not exceed the limits of the policy 
coverage (Chapter 197, Laws 1951, ap- 
proved August 1, 1951). Pennsyl- 
vania has further amended a 1949 act relat- 
ing to private and parochial schools by 
empowering the board of school directors 
in every school district to insure all of its 
employees against liability for personal dam- 
ages sustained by pupils or others as the 
result of the employees’ negligence (S. B. 
771, approved September 26, 1951). 


Health and Accident Insurance .. . 
Alabama has authorized its highway depart- 


ment to contract by bond or policy with any 
domestic insurer for the payment of monies 
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to highway department employees killed or 
injured in the scope of their employment, 
the amount not to exceed $10,000 for hos- 
pital and medical expenses over and above 
the amounts provided by the terms of the 
Alabama workmen’s compensation act (Act 
887, Acts 1951, approved September 12, 1951). 

. . Massachusetts is providing a system of 
general accident, hospitalization, medical and 
surgical insurance for state employees, to 
operate through a special commission which 
shall negotiate with insurance companies or 
service corporations for prepaid blanket in- 
surance. The employees will pay for their 
own insurance (Chapter 516, Laws 1951, 
approved July 17, 1951). 


Hospital Insurance The Illinois 
“Non-Profit Hospital Service Plan Act,” 
originally enacted in 1935, has been amended to 
provide that any corporation organized under 
the act shall have all the rights, privileges 
and powers of a corporation organized un- 
der the law governing nonprofit corpora- 
tions. At all times, a majority of the 
directors of such corporations must be di- 
rectors or trustees of hospitals which may 
contract with the corporation to render 
services to its subscribers (H. B. 1162, ap- 
proved July 23, 1951). 


Investments . Illinois insurers may 
now invest in bonds or other obligations 
payable from the revenues or earnings 
specifically pledged therefor by a state or 
municipality, if such bonds have not been 
in default as to principal or interest pay- 
ments for five years. Only 5 per cent of a 
company’s assets may be invested in such 
bonds, and only 2 per cent in any one issue. 
The method for determining whether the 
stocks or securities of a corporation are a 
secure investment for a domestic life insurer 
have been revised. Domestic insurers are 
also authorized by this law to invest up to 
5 per cent of their admitted assets in real 
estate under lease the terms of which pro- 
vide for a net rental sufficient to amortize 
the investment with interest at 3 per cent 
over the primary term of the lease or a 
period of 40 years, whichever is less (H. B. 
819, approved July 16, 1951)... . Under a 
new Alabama act authorizing municipalities 
to acquire properties for commercial or in- 
dustrial enterprises and to finance their 
purchases by the issuance of revenue bonds, 
insurance companies are authorized to in- 
vest in such bonds (Act 756, Acts 1951, ap- 
proved September 6, 1951). . . . New 
regulations regarding excess fund invest- 
ments in California provide that they can- 
not be made in purchases or loans upon 
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shares of the capital stock of any one cor- 
poration in an amount exceeding 25 per 
cent of the excess of the admitted assets of 
the investing insurer over the liabilities and 
required reserves of such insurer. The 
limitation was formerly 25 per cent of 
capital stock and surplus (Chapter 1322, 
Laws 1951, approved July 3, 1951). 

The bill for the extension of the Pennsyl- 
vania Turnpike System to the New York- 
Pennsylvania boundary authorizes investment 
companies, bankers and insurers to invest 
in the construction bonds (H. B. 1484, 
approved September 27, 1951). . .. Wis- 
consin has raised from $5,000 to $10,000 its 
limitation on the amount of money which 
an insurer may lawfully invest in the shares 
of any local savings and loan association 
(Chapter 584, Laws 1951, approved July 6, 
1951). 


Reciprocal Insurers . . . Reciprocal in- 
surers in Illinois are no longer required to 
submit insurance applications in order to 
receive a certificate of authority. The sur- 
plus requirements, however, have been in- 
creased considerably. The amendments do 
not apply to companies organized prior to 
the effective date of the new law; these 
companies are required to maintain only the 
surplus required under the old law (H. B. 
674, approved July 16, 1951). 


Regulation of Insurers . . . The Pennsyl- 
vania legislature has passed a law generally 
further regulating insurance companies, as- 
sociations and interinsurance exchanges 
and their powers, investments, policy pro- 
visions, joint policies and premium tax re- 
turns, and the licensing of foreign companies; 
the amendment also provides for judicial 
review of adjudications of the Insurance Com- 
missioner (S. B. 125, approved July 19, 1951). 


Town Mutuals ... Town Mutual insur- 
ance companies in Wisconsin may now in- 
sure against windstorm and hail on property 
other than growing crops provided they 
fulfill certain requirements prescribed by 
law (Chapter 588, Laws 1951, approved July 
6, 1951). . . . The Wisconsin standard town 
mutual policy has been revised (Chapter 
730, Laws 1951, approved August 3, 1951). 


Unauthorized Insurers Process Act... 
Alabama has enacted the Unauthorized In- 
surers Process Act (Act 768, Acts 1951, 
approved September 11, 1951). . . . Missouri 
has also enacted the standard act to replace 
old Section 375.160 pertaining to unauthor- 
ized insurers (S. B, 182, approved August 8, 
1951). 
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The Family-Errand Doctrine in Illinois 


By FRITZ L. BRAUNFELD 


Since the repudiation of the 
family-purpose doctrine is well 
established, the family-errand 
doctrine cannot claim the right 
to meaningful existence .. . 


1° family-purpose doctrine, which 
makes the head of the family liable if he 
allows his wife or children the use of his 
car for their pleasure, was once but is no 
longer the law in Illinois. Yet some older 
decisions which are irreconcilable with the 
abandonment of the family-purpose doctrine 
are still applied as authority and have be- 
come the foundation of the so-called “family- 
errand” doctrine.’ Under the latter, the 
owner of a car is liable for negligence of a 
member of his family if he or she was using 
the car on any errand for the family. Since 
the correctness and usefulness of this doc- 
trine is to be questioned in this article, it 
becomes necessary first to discuss the his- 
tory of the family-purpose doctrine and to 
Start with the three principal cases decided 
by the Illinois Supreme Court. 


More than 30 years ago in Arkin v. 
Page? the Illinois Supreme Court, in a four- 
to-three decision, reversed the judgments of 
the lower courts and repudiated the family- 
purpose doctrine. In that case the accident 
happened when a son, 20 years old, was 


1There is an extensive literature on the 
family-purpose doctrine. As to the family- 
errand doctrine see the following articles: 
39 Michigan Law Review 309; A. N. Shapiro in 
6 John Marshall Law Review 283; Ralph J. 
Swanson in 29 Illinois Bar Journal 305; H. M. 
Knoth in 19 Chicago Kent Law Review 202; 168 
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using the car for driving to a college to find 
out whether he could register for summer 
school. He expected to pay the tuition him- 
self out of his own money. For a year he 
had been the only family member who knew 
how to drive, but later others learned. He 
had general permission to use the car, but 
the father did not know about his driving in 
this particular case. 


The court starts with the following legal 
propositions which were supported by 
authorities from foreign jurisdictions: no 
liability of the owner from mere relation- 
ship; no liability merely because of the dan- 
gers inherent in a car; no liability for the 
negligence of one to whom the car was lent 
for his own purposes; no liability for the 
servant if at the time he used the car he 
was not in the service of his master or en- 
gaged in doing his master’s business, but 
was pursuing his own interest exclusively. 


The court reaches the conclusion that the 
liability of the father can rest only upon 
the agency of his son, and poses the problem 
as follows: “Is the owner of an automobile, 
who has provided it for the use of his family 
for their pleasure, liable for an injury caused 
through the negligent driving of the auto- 
mobile by a member of the family while 
using it for some personal purpose of his 
own?” (Italics supplied.) 


Since liability of the father must rest upon 
the agency of the son, the court criticized 
the holding of some courts which make the 


A. L. R. 937. Cf. Maurice D. Gasnell, ‘‘The 
Family Purpose Doctrine Reexamined,’’ in 
Preparing and Trying Cases in Illinois, pre- 
Pared by the Illinois State Bar Association, 
Section of Insurance Law. 

2 287 Ill. 420, 123 N. E. 30,5 A L. R. 216. 
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The author, a Chicago attorney, is professor of 


law in The John Marshall Law School, Chicago 


father liable if the son drives for his own 
pleasure: 


“It seems rather a fantastic notion that a 
son in using the family automobile to take a 
ride by himself for pure pleasure is the agent 
of his father in furnishing amusement for 
himself, is really carrying on his father’s 
business, and that his father, as principal, 
should be liable for the result of the son’s 
negligent manner of furnishing the enter- 
tainment to himself.” 


After an extensive review of the conflict 
in the jurisdictions the court points out that 
under this notion the son would likewise be 
an agent of his father in using a bicycle, 
horses, buggies, guns, golf clubs, etc.; yet 
the courts have never recognized liability 
of the parent in this respect, except where 
the parent is liable himself because of his 
own negligence. The court declines to pred- 
icate the liability of the father on any other 
doctrine than that of master and servant. In 
discussing the Tennessee case of King v. 
Smithe,; which rests liability of the father 
on the great danger of a car and which 
concludes that therefore the administration 
of justice requires holding the father liable, 
the Illinois Supreme Court says quite 
briefly: “This argument may be sound 
enough but it has no application to the doc- 
trine of master and servant.” 


The three dissenting justices base the lia- 
bility of the father on his authorization to 
use the car for any family use. They deny 
that there is any similarity between provid- 
ing an automobile and providing golf clubs, 
baseballs, etc., since the owner must antici- 
pate the most serious results from negligence 
in operation of a car on the public streets 
and highways. They maintain that liability 
in all these automobile cases rests also on 


8140 Tenn.. 217, 204 S. W. 296, L. R. A., 1918 
F, 293. 

‘The next decision of an appellate court, 
Minasian v. Poff, discloses, as some later deci- 
sions do, ‘the reluctance of some courts to 
abandon the family-purpose doctrine. The 
court Says: 


“Appreciating the persuasive force of the 
argument on behalf of plaintiff, we are, how- 
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agency, which is not confined to commercial 
business transactions.* 


The next Illinois Supreme Court decision, 
Graham v. Page; goes much farther. Here 
the accident happened when a 16-year-old 
daughter used the family car to go to a shoe 
shop to get a pair of her shoes she had left 
to be repaired. The appellate court * quotes 
extensively from the Arkin case to show that 
the father is not liable for the negligence of 
his child in operating the family car if the 
child was “using and operating the car in 
and about his own busiriess.” The appellate 
court reverses the judgment of the superior 
court and makes a finding of fact that the 
daughter used the car for a purpose of ‘her 
own and not in furtherance of her father’s 
business. 


Agency Is a Very Flexible Concept 


On this point, however, the Illinois Su- 
preme Court overrules the appellate court 
and says: 


“The facts in that case [Arkin] did not 
present the question as it is presented here. 
In this case defendant’s daughter was not 
merely driving the car for pleasure but was 
using it on a family errand,—one of the 
purposes her father testified he kept the car 
for and one of the purposes he testified his 
daughter was authorized to drive it for. The 
daughter was only 16 years old, was en- 
gaged in no business, earned no money, but 
lived with her parents and was clothed by 
them. It was the duty and business of her 
father to provide her shoes, and, when 
needed, to have them repaired. Instead of 
her father taking her shoes to the shop for 
repair and getting them there when that had 
been done, he permitted his daughter to do 


ever, constrained to follow the opinion of the 
Supreme Court in Arkin v. Page.’’ 

5300 Ill. 40, 132 N. E. 817. The case is dis- 
tinguished in Scott v. Greene, 242 Ill. App. 405, 
because the daughter was self-supporting and 
paid the expenses when using the car. 


® 220 Ill, App. 431. 
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it and authorized the use of the car by her 
for that purpose. She was performing the 
business and duty of her father in the man- 
ner and with the means authorized by him. 
She was, if not the servant, at least the 
agent of her father in the performance of 
the duty or business.” 

The court discusses the family-purpose 
doctrine again, but this time, two years after 
the decision in Arkin v. Page, concludes that 
the weight of authority supports the doc- 
trine, and agrees with the Tennessee deci- 
sion quoted and repudiated in the Arkin 
case that “the dictates of natural justice 
should require that the owner should be 
legally responsible for its negligent opera- 
tion because only by doing so, as a general 
rule, can substantial justice be obtained.” 


The term “family errand” is used here for 
the first time by the court.” 


The Supreme Court of Illinois is again 
faced with the problem in Gates v. Mader? 
The question was whether a father should 
be held liable under the following circum- 
stances. The mother could not drive but 
had permission to get someone else to drive 
the car when she wanted it and her husband 
was not available. She asked a son, who 
was a physician 24 years old and living in 
a hospital, to drive her, some members of 
the family and friends to a luncheon party. 
This the son did, and an accident occurred. 
The court distinguishes the Arkin and Graham 
cases in that in the first case the son was 
not using the car for pleasure or for family 
purpose but for purposes of his own; and 
in the second case the daughter was en- 
gaged in performing the duty and business 
of her father so that the relation of agency 
existed. The court recognizes the conflict in 
the jurisdictions regarding the family-purpose 
doctrine but refers to the Graham case where 
the court held that the weight of authority 
supported the doctrine. The court centinues : 


“At the time of the injury the car was 
being driven by defendant’s son for the 
pleasure and convenience of the family. It 
is settled by the judgment of the Appellate 
Court that the son was driving it with the 
permission of defendant, and that the car 


was being used for one of the purposes it 
was kept for. 


“If defendant had himself been driving, it 
could not be denied he would have been 
liable for negligent injury, and the decided 
weight of authority, we think, makes him 
liable, under the evidence in this case, for 
the negligence of the son... . In our opinion 
liability in this case is placed on reason 
and justice.” 


This case becomes the authority for later 
appellate court decisions holding the father 
liable for pleasure driving of the family 
member. 


Some Questions 


Is the court’s conclusion sound? If the 
owner lends car and driver to a friend to 
drive him at his pleasure, he still remains 
the master and liable. But if the friend 
drives himself or by general permission en- 
gages a driver, the friend is liable. The 
situation of the mother in the Gates case is 
the latter; she chose the driver and is liable 
for him, whether he is a stranger or her 
son. Only if the family-purpose doctrine 
makes the owner liable for the wife’s pleas- 
ure driving, can he become liable. Without 
this link no liability of the husband can 
ensue, either for the driving of the wife or 
of the person engaged by her. Therefore, 
under the present repudiation of the family- 
purpose doctrine the Gates case would be 
decided the other way. The case represents 
another situation in which the recognition 
or denial of family-purpose doctrine deter- 
mines the outcome. 


In evaluating these decisions the most 
striking fact is that the Arkin case deals ex- 
clusively with the family-purpose doctrine 
but is interpreted in the later decisions of 
the Illinois Supreme Court as a case of an 
agent acting in business of his own. In a 
discussion covering about three pages in the 
Northeastern Reporter the court in the 
Arkin case starts with the rules of law gov- 
erning liability in auto cases. It mentions 
but never comes back to the one which ex- 





™Faced with these two decisions of the 
Supreme Court of the state, the appellate courts 
Struggled with the conflict between them and 
decided in Cloyes v. Plaatje, 231 Ill. App. 183, 
that the owner was liable for a family member 
driving the car for pleasure (here it was the 
wife) and in Meyer v. Howlett, 233 Ill. App. 
475, that he was not (here it was a son). But 
one year later in Toms v. Ketterer, 237 Ill. 
App. 135, the appellate court for the Fourth 
District abandoned the position taken in Meyer 
v. Howlett and made the father liable for the 
negligent driving of his son. 


Family-Errand Doctrine in Illinois 


§316 Ill. 313, 147 N. E. 241. In accord: 
Hinkle v. Gall, 238 Ill. App. 512; Beesley v. 
Goldstein, 239 Ill. App. 221; Patterson v. Aitken, 
244 Ill. App. 264; Martin v. Starr, 255 Ill. App. 
189. 

In Richardson v. Moore, 254 Ill. App. 511, 
husband and wife were joint owners of the 
car and the husband was held liable because 
he had asked his wife to drive guests back 
to their home. No authority is cited in the 
case. 

Cf. also Williams v. Stearns, 256 Ill. App. 425; 
Hanusik v. Hanlon, 258 Ill. App. 114. 


845 








empts the owner from liability for the agent 
who pursues his own interest. The court 
does not predicate its decision on the rule. 
It discusses the family-purpose doctrine at 
length and repudiates it because liability can 
ensue only from agency, and there is no 
agency in the case of a pleasure car. This 
is the basis of the decision—and not that 
the agent acted in his own interest. 


Why then did the court not confine itself 
to the simple solution that the son was on 
business of his own so that the father was 
not liable? Perhaps the court thought it 
doubtful whether the son was driving for 
pleasure or for a genuine purpose of his 
own. However, without recognition of the 
family-purpose doctrine, the father was not 
liable in either of the two situations. Only 
with recognition of the family-purpose doc- 
trine weuld further investigation have be- 
come necessary as to whether the son was 
really on business of his own in order to 
relieve the father from liability. 


The difficulty that confronts us in the 
Graham case is of the same nature, in that 
here the court decides the case on principles 
of agency but talks about the family-purpose 
doctrine. The case could have been decided 
on the single issue presented by the decision 
of the appellate court, namely, whether the 
daughter was on business of her own. Once 
the supreme court had decided that she per- 
formed business of her father, whose duty 
it was to take care of the shoe repairs, why 
did the court still discuss the family-purpose 
doctrine? 


Some Answers 


The answer to this question seems not so 
difficult. If we take a realistic approach to 
the problem of liability as it was before the 
court in the Graham case, we see that it 
would be a very unusual situation for a 
father to allow his wife or child to use the 
car for a family errand and forbid it for 
mere pleasure driving. He might allow the 
use of the car for genuine business of the 
family member and still withhold permis- 
sion for mere pleasure driving. But it is 
hardly likely that he would say to his wife 
or child: “You may use the car if you are 
on an errand for the family, but you are not 
allowed to take it for going to the movies, 
the park or the beach.” To make him liable 
for driving on a family errand while uphold- 
ing the rule of the Arkin case, which frees 
him from liability in pleasure driving, seemed 
not to make sense. Thus the family-purpose 
doctrine was again before the court, though 
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hidden behind the other issue of driving on 
a family errand. And it followed that the 
court could make the father liable only if it 
overruled the Arkin case and recognized the 
family-purpose doctrine. 


The factual situation of the Arkin case is 
not so different from that of the Graham 
case as would appear from a perfunctory 
comparison of the two cases. Long before 
statutes introduced a duty of the father to 
send his child to school up to a certain age, 
the common law had recognized the duty 
of educating the child. There can be no 
doubt the latter duty goes farther than the 
statutory one, though there may be difficul- 
ties as to how to enforce it. It is not limited 
by the age of the child but depends on the 
father’s means, station in life, etc., and is 
independent of the child’s means. Thus the 
duty of the father would exist in the Arkin 
case even then when the son did not care 
to claim it. Under this view the son was 
not merely driving for pleasure but was on 
a family errand just as the daughter was 
in the Graham case. 


But since the family-errand doctrine had 
not yet entered the mind of the court at the 
time the Arkin case was decided, the court 
was free to repudiate the family-purpose 
doctrine. When it formulated the new 
family-errand doctrine in the Graham case, 
it could do so only if it recognized the 
family-purpose doctrine. The court desired 
to create a clear legal situation. Since, as 
pointed out above, the results of the family- 
errand doctrine logically presupposed the 
family-purpose doctrine, the latter was by 
necessity reintroduced. But even if it were 
correct to hold the father liable as the 
master, there remained one difficulty, which 
cast its shadows into the future. Agency, 
which had been said to be the only founda- 
tion of liability, was made the basis of the 
family-errand doctrine; but it could hardly 
become the foundation of the family-purpose 
doctrine. The usefulness of the family- 
errand doctrine, if any, is dependent on and 
interlocked with the recognition of the 
family-purpose doctrine, and harmonious 
results cannot be achieved if this is over- 
looked. 


Family-Errand Doctrine Presupposes 
Family-Purpose Doctrine 


However, though the family-errand doc- 
trine presupposes the family-purpose doc- 
trine, the opposite is not necessarily true. 
It is logical to deny liability of the father 
for pleasure driving of the family member 
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and still to hold him liable if the member 
becomes his agent in performing a family 
errand, provided that a qualification of 
greatest importance is made. The family- 
purpose doctrine comes into play when the 
car serves the pleasure or convenience of a 
family member. The meaning of pleasure is 
clear and so is the meaning of convenience. 
Certainly convenience does not embrace 
necessity. If then the daughter in the 
Graham case wanted to avoid walking a few 
blocks or taking the streetcar, it was not 
necessary, but merely convenient, for her to 
use the car. Only if the errand for the 
father made it necessary for her to use the 
car can the father be held liable because 
only then is the user his agent. Though she 
may become his agent in getting her shoes, 
the fact that she uses the car for her con- 
venience does not make her his agent in 
driving. She still uses the car for purposes 
of her own, namely for her convenience, and 
therefore she is the agent of her father only 
if the family-purpose doctrine is recognized. 


In the struggle for and against the family- 
purpose doctrine the case of Berkland v. 
Watson ® is interesting. Here the mishap hap- 
pened when boys were driving to school in 
a family car used regularly for this purpose. 
The appellate court finds itself compelled 
to follow the vigorous recognition of the 
family-purpose doctrine by the Illinois Su- 
preme Court, but realizes that the father’s 
liability for pleasure driving of the son and 
for a family purpose are so connected with 
each other that in both instances liability of 
the owner must be either recognized or 
denied. Since the court feels that making 
the father liable in this case would lead to 
an unjust result, it finds the ingenious means 
of distinguishing the liability of the father 
in this case from that arising in the normal 
family-errand case because here it arises 
from a public duty. Thus the law laid down 
by the Illinois Supreme Court is recognized: 
the father is liable for pleasure driving and 
for a family errand but not for the specific 
family purpose which originates in this case 
from a public duty. The decision shows the 
reluctance of the court to recognize the 
father’s liability for driving of the child, be 
it for pleasure or on a family errand. The 

® 255 Ill. App. 572. 

© 342 Ill. 266, 174 N. E. 371. 

"In Smoot v. Hollingsworth, White v. Seitz 
is recognized but distinguished in that here 
“the son was acting under specific directions 
of his father.’’ What happened was that the 
father told his son he should entertain two 
boys who were the guests of the family, and 


take them to a show at night. This the boy 
did, taking other friends as well. One wonders 


Family-Errand Doctrine in Illinois 





court avoids a discussion whether a child 
under 15 years may be in business of his 
own if he drives to school. The court evi- 
dently is of the opinion that the decision is 
on firmer ground by invoking the doctrine 
of a public duty. 


Family-Purpose Doctrine 
Definitely Overruled 


White v. Seitz” is the first case which 
definitely overrules the family-purpose doc- 
trine. The Illinois Supreme Court says that 
not the number of decisions but the quality 
of reasoning should prevail in deciding a 
conflict which at that time was no less in 
the states than when the Arkin case was 
decided. The court states again that it is 
the general view that an automobile is not 
a dangerous instrumentality. When the 
court restores the rule of the Arkin case, it 
is careful to say that the son was using the 
car exclusively for his own purposes of 
pleasure or business but not for those of 
his father. As to the Graham case, the court 
says that the repair of the shoes was the 
business of the father; but it points out that 
by this fact the relationship of agency was 
regarded as shown. This phrasing—‘“was 
regarded”—seems to indicate that the court 
is no longer convinced that the interpreta- 
tion later given to the Graham case is cor- 
rect, namely, that it decides no more than 
that the daughter was on an errand for her 
father and that the problem of liability for 
pleasure driving is not decided and alien to 
the case. The Graham case is further weak- 
ened by the court’s remark that certain parts 
of the reasoning therein are only obiter dicta. 
The court finally points out the anomaly of 
the reasoning which abandons the master 
and servant relation and goes back to “the 
dictates of natural justice.” 


As to the Gates case, the Illinois Supreme 
Court maintains its position that it is not 
founded on the family-purpose doctrine. 
This statement is open to doubt, as we have 
demonstrated, but is not too important in a 
case which repudiates the doctrine anyway.” 


The case of Byrnes v. Andersen,* which 
gives the coup de grace to the family- 





what the decision would have been if the son 
had asked for permission and obtained it. May 
such niceties become the turning point of 
liability ? 

12344 Ill. 240, 176 N. E. 374. The case is 
followed in: Vukovich v. Sleboda, 261 Ill. App. 
416; Hwing v. Davis, 261 Ill. App. 433; Brooks 
v. Kniery, 261 Ill. App. 463; Lowdermilk v. 
Gibbel, 263 Ill. App. 384; Miller v. McHale, 

(Continued on following page) 
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purpose doctrine and makes clear beyond 
doubt that the family-purpose doctrine is 
definitely not the law in Illinois, repeats 
much of the reasoning of White v. Seitz. 
But it seems to be more than a mere inci- 
dent that the court, in discussing the Graham 
case, uses language most similar to that of 
the White case. In distinguishing the Graham 
case from the Arkin case, the court says 
again that the latter case “was similar to 
the first in some respects, but was different 
in the circumstance that the driver of the 
car, the defendant’s 16-year-old daughter, 
was driving it on what was regarded by the 
court as a family errand, and the facts, the 
court said, clearly distinguish that case from 
Arkin v. Page.” 

The words “regarded by the court” and 
the interjection “the court said” indicate 
that the court disassociates itself from the 
position taken in the Graham case. 


So far the family-errand doctrine of the 
Graham case has been applied only in a 
single appellate decision which dates back 
to 1940. In O’Haran v. Leiner™ the appellate 
court overlooks what we submit is of the 
essence, namely, the interlocking of the 
family-purpose and family-errand doctrines. 
The husband here is made liable for a trip 
of his wife downtown to buy a 25 cent 
Hallowe’en costume for their child. In view 
of the strong language of the Illinois Su- 
preme Court when it abandoned the family- 
purpose doctrine, there cannot be the 
slightest doubt that the husband would not 
have been held liable had the wife driven 
downtown for her pleasure only. The court 
builds its opinion entirely on the Graham 


INSURANCE PREVENTS AND CURES 


The insurance carrier is the most 
convenient source of assistance in the 
prevention of losses from industrial acci- 
dents. Services vary, but many carriers 
maintain specialists in industrial, me- 
chanical, civil and chemical engineering 
and in industrial hygiene. Their job is 
to help policyholders create safe condi- 
tions. 


In addition such routine services as 
these can be used: 


(Footnote 12 continued) 

263 Ill. App. 471; Swain v. Hoberg, 281 Ill. App. 
203; Kinsman v. Peterson, 291 Ill. App. 1, 8 
N. E. (2d) 957; Bensman v. Reed, 3 Automobile 
Cases 886, 299 Ill. App. 531, 20 N. E. (2d) 916; 
ete. 
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case, which, as we have seen, could make 
the father liable only if and because it did 
recognize the family-purpose doctrine. The 
appellate court quotes quite literally from 
the discussion of the White and Andersen 
cases without giving to the word “regarded” 
the import which we think we might give 
it; on the contrary, the court itself in the 
O’Haran case uses the word “regarded” in a 
neutral sense. There are other objections 
to the case “ but this much is clear—that the 
wife used the car merely for her convenience 
and that there was no necessity to use it. 
Moreover, if she had driven downtown for 
pleasure and the child had then seen the 
costume in a window, would that have 
changed the pleasure drive to one which 
would result in making the husband liable? * 
The fact of the matter is that the family- 
errand doctrine stems from error and can- 
not be applied in Illinois after abolition of 
the family-purpose doctrine. 


Conclusion 


We have restricted our discussion to the 
Illinois decisions. Some jurisdictions recog- 
nize the family-purpose doctrine; others 
have found various solutions through legis- 
lation, some by imposing on the owner the 
duty of insuring against liability. The dis- 
cussion of this aspect of the problem is 
beyond the scope of this article. What was 
to be shown is that under the now well- 
settled repudiation of the family-purpose 
doctrine in Illinois, the family-errand doc- 
trine cannot claim the right to meaningful 
existence. [The End] 





Surveys to disclose hazards and recom- 
mend remedies; analysis of accident ex- 
perience; consultation on problems such 
as product design or health exposures; 
assistance in planning safety programs; 
distribution of guides for keeping rec- 
ords, investigating accident causes, mak- 
ing inspections and establishing first-aid 
programs; distribution of educational 
and interest-maintaining materials; and 
assistance in conducting safety meetings. 

—National Safety Council. 





137 Automobile Cases 1044, 306 Ill. App. 230, 
28 N. E. (2d) 315. 

44See H. M. Koth, article cited, footnote 1. 

*% For a similar problem see 5 American 
Jurisprudence, Automobiles, Sec. 380, note 7 
and cases cited. 
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The Road for the Uninsured Motorist 


By HENRY S. MOSER 


Mr. Moser is a member of the Chicago 
firm of Sonnenschein, Berkson, 
Lautmann, Levinson & Morse. He read 
this paper before the Committee on 
Automobile Insurance Law of the Sec- 
tion of Insurance Law, American Bar 
Association, on September 17, 1951. 


law 


N MAY 7, 1951, the Honorable Alfred 

J. Bohlinger, Superintendent of In- 
surance of the State of New York, delivered 
an address entitled “Which Road for the 
Uninsured Motorist?”* His remarks were 
undoubtedly inspired by the mounting agi- 
tation for relief to persons injured and 
killed by financially irresponsible motorists, 
culminating within the last year in the ap- 
pointment of legislative commissions in 
Maryland, Michigan, New Jersey, New 
York, Rhode Island, Wisconsin and Wyo- 
ming to study the problem. The Superin- 
tendent has properly appended a question 
mark to things long taken for granted. He 
has politely urged that the insurance indus- 
try should no longer straddle the fence, 
keeping, meanwhile, one ear to the ground. 
This much must be conceded: such a pos- 
ture is not comfortable and does not pre- 
sent the most attractive view. 


Ordinarily I have found New Yorkers 
most willing to give directions. They seem 
quite proud, as a matter of fact, of knowing 
where they are themselves. It is refresh- 
ingly different to find a life-long resident 
of the empire state now inquiring “Which 
road?” I am sure it is only because finding 


1 Reprinted in The Insurance Law Journal, 
June, 1951, p. 433. 
2 Accident Facts 


(National Safety Council, 
1950 edition), p. 43. 


Road for the Uninsured Motorist 


the right road in this instance is so essen- 
tial to the public welfare, that we have a 
departure from long-established custom. 
The responsibility for mapping the right 
road is a serious one, worthy of the study 
of every responsible citizen. I am happy at 
the opportunity of assuming the role of 
cartographer. 


I wish to make clear at the outset that, 
although a member of the All-Industry 
Committee on Motor Vehicle Accidents, I 
do not speak for the committee. The com- 
mittee has not finished its deliberations or 
reached any final conclusions. Any simi- 
larity between my own views, expressed 
here, and the ultimate conclusions of the 
committee will be purely coincidental. 


The Problem 


Before endeavoring to plot the course, it 
is essential that we first take our bearings. 
Where are we now? Where do we want 
to go? 


We are now at a point so advanced in 
standard of living that as of December 31, 
1950, the total car registration in our nation 
exceeded 49,000,000. In 1950 motor vehicle 
mileage exceeded 466 billion miles.? Al- 
though deaths from motor vehicle accidents 
in proportion to population, registered 
vehicles and vehicle miles have decreased 
steadily in recent years,* in 1950 such acci- 
dents nevertheless resulted in 35,000 deaths 
and 1,200,000 personal injuries.* 


Where do we want to go? Our destina- 
tion is as discernible as the road is obscure. 
We wish to reach the point where motor 
vehicle fatalities and injuries and the con- 


3 Work cited at footnote 2, at p. 55. Death 
rate per 100 million vehicle miles decreased in 
rural territories 40 per cent and in urban 61 
per cent from 1937 to 1950. 

4 Work cited at footnote 2, at p. 43. 


849 





sequent financial losses due to accidents 
are reduced to the lowest possible extent. 


The direct social loss to the nation from 
death and disability is one which is un- 
recompensable. It can be lessened only by 
accident reduction, which must be the pri- 
mary concern of legislative commissions, 
of the insurance industry and of the mem- 
bers of the bar. Saving lives is much more 
important than monetary reimbursement. 
Legislatures, civic organizations, bar asso- 
ciations and all of us individually should 
therefore work for street and highway im- 
provements, for the strengthening of drivers’ 
licensing and motor vehicle registration 
laws and for rigid enforcement of such acts, 
for expansion of driver education, for peri- 
odie inspection of motor vehicles, for re- 
examination of drivers® and for uniform 
traffic laws. 


We are secondarily concerned with the 
reduction of financial losses resulting from 
motor vehicle accidents. Amelioration of 
the financial hardships caused by accidents 
can be afforded through inauguration of a 
compensation plan, or continue to depend 
upon the establishing of legal liability and 
the existence of direct insurance protection 
against accidents. The arguments against 
a “compensation plan” have been so well 
and ably described in the Superintendent’s 
address that it is unnecessary to repeat 
them here. 


If we are not to abandon the principle of 
“no liability without fault,” our problem 
does not seem to me to be with “the un- 
insured motorist,” but rather with the “finan- 
cially irresponsible uninsured motorist.” As 
firmly as I believe in insurance, I can con- 
ceive of no reason why a motorist, able to 
pay for the consequences, must purchase 
liability insurance if he prefers to bear the 


5 Under statutory provisions for the revoca- 
tion of driving privileges for ‘‘reasonable cause,”’ 
and analogous provisions, a system for revoca- 
tion of driving privileges of chronic traffic law 
violators and accident-prone may be inaugurated 
by regulations of the motor vehicle administra- 
tors. Such a system, commonly known as the 
Connecticut Point System, is in use in several 
jurisdictions and entails tabulation of points 
against licensees for each accident, traffic vio- 
lation, conviction, ete. Suspension ultimately 
follows if corrective measures fail to bring 
about improvement in the driver’s record. 

* Louisiana, Mississippi and South Carolina 
have no form of responsibility law. Massachu- 
setts has a compulsory automobile liability in- 
surance law. 

7 Arizona, Connecticut, Delaware, Georgia, 
Montana, Ohio, Oregon, Texas, Utah and West 
Virginia. 
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risk of. liability himself. Society’s concern 
is that motorists have such ability—not 
how they have acquired it. 


Safety Responsibility Acts 


A great deal has been accomplished in 
our country to provide for financial reim- 
bursement to motor vehicle accident victims. 
Since 1924, 44 states® and the District of 
Columbia have passed some form of safety 
responsibility law; ten of such laws were 
passed during the 1951 legislative sessions," 
The original “financial responsibility” law 
provided for suspension of operating privi- 
leges of persons convicted of certain offenses, 
or failing to satisfy judgments until proof of 
financial responsibility for the future was 
given. These mild laws, with some varia- 
tions, are still on the books of nine states* 
and the District of Columbia. The laws of 
35 states in addition to providing for sus- 
pensions in cases of convictions and failure 
to satisfy judgments, provide also for the 
suspension after accidents of the operating 
privileges, and in some instances for the 
revocation of registration plates, of owners 
and drivers who are uninsured and who 
have failed to establish their financial re- 
sponsibility or failed to deposit security for 
damages or releases evidencing settlement. 
Six of these states, have what might be 
termed medium strength laws; five provide 
for suspension and revocation only in the 
event that the driver or owner was at fault, 
and one, only if the driver was convicted 
as a result of an accident.® The remaining 
29 states have strong laws, under which 
drivers’ licenses are suspended, and in many 
registration plates are revoked, regardless 
of fault. In eight of these states mainte- 
nance of proof of financial responsibility for 
the future, under various circumstances, is 
also required.” The strong type law is com- 


§ Alabama, Arkansas, Kansas, Missouri, New 
Mexico, New Jersey, North Carolina, Rhode 


Island and South Dakota. The Arkansas law 
is applicable to judgments only. The New 
Jersey and New Mexico laws require in addi- 
tion the furnishing of proof after accidents but 
have no_ security-after-accident requirement. 
The New Jersey proof-after-accident provision 
applies only to those apparently at fault. The 
South Dakota law provides for suspension for 
failure to satisfy judgments but does not re 
quire proof for the future. 

® Florida, Maine, Minnesota, New Hampshire 
and Virginia. Vermont requires security after 
accident only where the operator is convicted 
of a violation of the motor vehicle law. 

% Florida, Indiana, Maine, Michigan, New 
Hampshire, New York, Oregon and Vermont 
require the maintenance of proof of responsi- 
bility for the future. 
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monly known as the “model safety responsi- Rejmbursement for Accidents 


bility law.”" A chart showing the nature 7 . ‘ 
of the laws enacted in the various states Involving Uninsured Motorists 


appears on the following page. Addressing ourselves to the problem of 
monetary reimbursement for deaths, in- 
juries and damages caused by the unin- 
sured motorists, the following facts must 
be borne in mind: 


Following the enactment of these laws 
the percentage of insured motorists increased 
by a very marked extent. Inquiry of state 
motor vehicle administrators and analysis 
of their annual reports indicate that the 1. Not all uninsured motorists are finan- 
percentage of insured motorists in states cially irresponsible. As evidence of this 
having in force the model safety responsi- fact the New York Safety Responsibility 
bility acts ranges from 65 per cent to 95 1950 Annual Report of the Commissioner 
per cent. The estimated percentages of in- of Motor Vehicles indicates that in that 
sured motor vehicles in the respective states year 7,206 uninsured motorists deposited 
so far as ascertainable is shown on the securities totalling $1,313,550 and 22,445 
chart at page 852. The precentages of in- filed releases evidencing settlements. Al- 
sured in the states having such laws vary though the New York report does not indi- 
with the strength of the statute, the amount cate what percentage of uninsured motorists 
and vigor of enforcement and the period the deposited securities and filed releases, re- 
law has been in force. In New York where sults in some of the other states indicate 
the security features became effective in that nearly 50 per cent of such motorists 
1942, the percentage of insured motorists make such deposits and filings.” 
has reached 95 per cent.” 2. Not all of the motor vehicle accidents 
in which a financially irresponsible unin- 
sured motorist is involved entail legal lia- 
bility. Approximately 2,000 persons were 
killed and 147,000 were injured in motor 
vehicle accidents in New York in 1950." 
Some 50,000 of the injuries were of a 
serious nature.” Since 5 per cent of the 
motorists were uninsured, it is a fair assump- 
tion that 5 per cent of those killed and 
seriously injured, or 100 deceased and 2,500 
seriously injured, had the added misfortune 
of having their deaths or injuries inflicted 
by uninsured motorists. 

A good number of these accidents how- 
ever did not entail legal liability. An accu- 

The results accomplished through the rate determination of the percentage of 
enactment of these safety responsibility accidents resulting in liability is not pos- 
acts, without direct compulsion from gov- sible, but the report of the Bureau of Motor 
ernment, is a record of which the legisla- Vehicles does indicate: 
tors, the law enforcing officers and the a. Forty-two per cent of the persons 
insurance industry may be justly proud. killed were pedestrians, and 73 per cent of 


Each year security type laws have been 
in force the percentages of insured motor- 
ists have risen. There is every reason to 
suppose that in the normal course of events 
and with equally effective laws and law en- 
forcement, other states which have enacted 
or may enact model laws will prove as 
successful as New York in inducing persons 
to insure. We do not yet know what the 
maximum effectiveness of the safety re- 
sponsibility law in increasing the numbers 
of insured motorists will be. It is clear, 
however, that such point has not yet been 
reached even in the State of New York. 


"See also ‘‘Symposium on Financial Protec- cent failed to comply with ‘the security require- 
tion for the Motor Accident Victim.’’ 3 Law ments or to establish exemption. In the State 
and Contemporary Problems 464-608, for history of Washington in the period from February 1, 
of development of financial responsibility laws. 1951, to July 1, 1951, out of 13,870 drivers in- 

122 New York Safety Responsibility 1950 Annual volved in accidents, 9,769 had insurance; of the 
Report indicates that the percentage of insured remaining 4,101, 2,012— or about one half— filed 
Motorists involved in accidents was about 94 releases or med d°posiis or agreemen op. 
per cent for 1950. The address, ‘‘Which Road In Kentucky during the first half of 1951, 2:37 
for the Uninsured Motorist,’’ delivered by the persons made deposits or filed releases as com- 
Honorable Alfred J. Bohlinger, Superintendent pared to the 3,018 persons whose driving or 
of Insurance of the State of New York on May __ operating privileges were suspended. 

7, 1951, indicated that approximately 95 per 4 Bureau of Motor Vehicles’ Report of Per- 
cent of registered vehicles in New York were’ sonal Injury Motor Vehicle Accidents in New 
then insured. York State for 1950. 

%In California the records of the Department % Work cited at footnote 14, at Item 13. Na- 
of Motor Vehicles indicate that in the fiscal ture of Injuries: Total injured, 147,000; 83,591 
year ending. June 30, 1951, 77.9 per cent of per- persons suffered ‘‘slight shock, contusions," 
sons involved in accidents were insured; 10.9 per 10,168 suffered ‘‘other injuries, sprains, disloca- 
cent deposited security or furnished releases, tions, etc.’’; of the 10,319 persons whose injuries 
were adjudicated nonliable or established that were not stated, the author has assumed half 
the vehicle was legally parked; and only 11.2 per were of a serious nature. 
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judgments Security Future Estimated s 
; were Pp 
or convic- after proof after Regardless percentage were it 
State tions only accidents accidents of fault insured neglige 
7 ce 7 
Alabama* ... da x no _ no est. killed 2 
Asisoma ........ x no yes no est. wnse ti 
Arkansas x no == no est. ing col 
California x no yes 78 such 2 
Colorado x no yes 68 operat 
Connecticut = no yes 80 4” 
re x no yes no est. billed ' 
District of Columbia...... x no ae no est. 1 

Florida x yes no 50 wore 
Georgia x onal —_ 45 coon ] 

Idaho sis x no yes 65 a9 
EE os Gaudi ame ame we x no yes 83 rather 
EP er ee x yes yes 65 3.3 
lowa eee x no yes 82 by fin 
Kansas RR tee ek Teas * no —- no est. in situ 
Kentucky Po anaes x no yes 70 pletely 
NR riick. d'S ane wie sm no statute no est. was ré 
Maine Se eT ee x yes no 75 pensat 
Maryland x no yes 75 accide! 
Massachusetts ........... compulsory ance, | 
ere x yes yes 78 bility 1 
eer ae x no no 91 Tha 
CO errr no statute no est. +s not 
Missouri Pewter sdeaiats x no — 33 survey 
Ee ee x no yes 20 Counce 
rere x no yes no est. in the 
Nevada ery eee x no yes 46 volunt 
New Hampshire x yes no 87 resulti 
New Jerseyt ......... Gy x no no 61 om I 
New Mexicof ............ x no yes no est. 17 mil 
New York yes yes 95 penses 
North Carolina :......... x no — 33 lh 

North Dakota ........... x no yes no est. ma 
Ohio (eff. 3/1/53)... x no yes no est. 8 
NT OCT Cee x no yes 63 ~ se 
yee er rere x yes yes 83 age 
Pennsylvania aca x no yes 80 1S ‘ 
Rhode Island ............ x no ~- no est. pa a 
South Carolina .......... no statute no est. es 
South Dakota ....... 5 x no — no est. By 
CN ies cee Wslxcien a x no yes 80 I do 1 
Texas es i A ae a x no yes no est. exists. 
Utah re x no yes 35 comp¢ 
ae ee x yes no 60 sible vu 
Ne io Aah pana as x no no 75 } us to 
Washington ............. x no yes 70 8 W 
West Virginia ........... x no yes 65 Eight 
ree * no yes 84 killed 
WywOnmme ......:.... x no yes 85 nd 7 
tersect 
* Model safety responsibility bill passed by legislature on August 31, 1951, not yet acted on hitchir 
by Governor. car ar 
+ Suspension after accident unless proof of financial responsibility furnished but no security where 
requirement. i Ww 
t Security required only if operator convicted as result of accident. assum) 
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these met their deaths under circumstances 
indicating negligence upon their part.” 

b. Twenty per cent of the persons injured 
were pedestrians, and 70 per cent of these 
were injured under circumstances indicating 
negligence on their part.” 

c. Twenty-six per cent of the persons 
killed and 61 per cent of the persons injured 
were killed and injured in accidents involv- 
ing collisions of two or more vehicles.” In 
such accidents, as a rule, only one of the 
operators could have been legally liable. 

d. Twenty-six per cent of the persons 
killed and 15 per cent of the persons injured 
were killed and injured in upsets or colli- 
sions with fixed objects. In these cases 
legal liability is, of course, the exception 
rather than the rule.” 


3. Not all of the persons injured or killed 
by financially irresponsible motorists, even 
in situations entailing liability, went com- 
pletely uncompensated. In many cases there 
was reimbursement through workmen’s com- 
pensation insurance, personal and group 
accident insurance, hospitalization insur- 
ance, passenger medical insurance and disa- 
bility benefits under life insurance policies. 


That reimbursement through these means 
is not infrequent is apparent from a recent 
survey conducted by the Health Insurance 
Council indicating that 34 million persons 
in the United States have some form of 
voluntary protection against loss of income 
resulting from accident and sickness, 66 million 
have protection against hospital expenses and 
17 million have protection against medical ex- 
penses.” 

I have endeavored to give you a fair 
picture of the extent of the reimbursement 
problem for innocent victims of financially 
irresponsible motorists. When the problem 
is examined unemotionally and objectively 
it becomes apparent that its importance and 
extent has been frequently magnified. 


By reducing the problem to its true size, 
I do not mean to pretend that no problem 
exists. Even though the percentage of un- 
compensated victims of financially irrespon- 
sible uninsured motorists is small, it behooves 
us to eliminate it entirely if possible, or 





% Work cited at footnote 14, at Item 18. 
Eight hundred seventy of the 1,996 persons 
killed were pedestrians. Of this number 73 
per cent met death while crossing at intersec- 
tion against signal, diagonally and between in- 
tersections, while playing in street, riding or 
hitching on vehicle, coming from behind parked 
car and walking on roadway with the traffic 
where there were no sidewalks. 

" Work cited at footnote 14, at Item 18. Same 
assumptions as in footnote 16. 
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to reduce such number to the very mini- 
mum. What is the road to that end is the 
inquiry of the Superintendent of Insurance 
of New York, the legislative committees of 
seven states and, to some extent, the public 
at large. 


Compulsory Automobile Insurance 


Before charting the course as I see it, 
let me discuss with you one suggested road, 
namely, compulsory automobile insurance, 
which, to the average person who has not made 
a thorough study of the subject, appears to be 
the direct road to the utopia we seek. Un- 
fortunately the many detours, the absence 
of bridges across countless gaps and crevices, 
and the dangers involved in taking such a 
course are obscured and hidden. Most ad- 
vocates of compulsory insurance harbor the 
erroneous impression and base their advocacy 
upon the unfounded assumption that a com- 
pulsory law will afford a means whereby 
all persons killed or injured as a result of 
motor vehicle accidents will be able to 
obtain compensation for their injuries. This 
is a false hypothesis. It should be laid to 
rest once and for all. 


Let me point out in what respects com- 
pulsory insurance fails to afford complete 
protection and the resulting dangers from 
embarking on such a course. 


1. Compulsory insurance can afford no 
relief to those killed or injured in the ab- 
sence of legal liability. I have heretofore 
pointed out in general terms the percentage 
of automobile accident cases in which no 
legal liability exists. 


2. Compulsory insurance cannot practi- 
cably afford relief to those killed or in- 
jured by nonresidents. The 1949 report of 
motor vehicle accidents issued by the Registrar 
of Motor Vehicles of Massachusetts dis- 
closes that nearly 9 per cent of all recorded 
motor vehicle accidents in that state in 1949 
involved out-of-state cars. 


3. Compulsory insurance can afford no 
relief to persons injured or killed by drivers 
of stolen or improperly registered cars nor 
by drivers whose insurance has been can- 





1% Work cited at footnote 14, at Item 1. 

1%* There is generally no liability on the part 
of an operator to his spouse or unemancipated 
members of his family who are occupants of 
his car. Other guests may recover but in many 
states only if the operator was guilty of willful 
and wanton misconduct. 

»” A Survey of Accident and Health Coverages 
in the United States (Health Insurance Council, 
August, 1950). 
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celed. Figures are not available to indicate 
the total number falling within these cate- 
gories. However, the Massachusetts ex- 
perience as to the number of registration 
plates not ‘returned following cancellation 
of insurance is significant. Upwards of three 
quarters of all cancellations in that state are 
caused by failure of registrants to make 
required premium payments. The police 
are required to obtain the plates if the regis- 
trant fails to return them voluntarily. The 
results of the Massachusetts efforts to re- 
move uninsured vehicles from the highways 
in that state during 1947 through 1949 are 
shown by the following table: 

No. of plates 

not returned 
No. of by registrants 
plates and which 


cancel- returned police were not 
lations by police able to obtain 


1947 30,162 1,770 2,313 
1948 38,210 1,704 2,007 
1949 34,253 1,717 2,564 


This experience indicates that during each of 
these years at least 2,300 uninsured vehicles 
were operated on the highways of Massa- 
chusetts. Over 1,700 more uninsured vehicles 
were operated during each of said years 
between the dates of cancellation and the 
time the police were able to effect the re- 
turn of registration plates. In addition, a 
good number of the 30,000 or so motorists 
whose insurance was canceled during each 
of said years operated their vehicles between 
the dates their coverages were canceled and 
the time they effected other coverage.” The 
problem of insurance dodgers is obviously 
an inherent one and probably cannot be 
dealt with more effectively than it has been 
in Massachusetts. It represents a factor in 
the consideration of the effectiveness of 
compulsory insurance. 


No. of 


4. The history of compulsory insurance 
demonstrates that although it closes the gap 
of uninsured motorists to some extent, it 
opens many wide and more serious gaps 
in that it tends seriously to restrict the pur- 
chases of broad and desirable coverages by 
a large segment of car owners. Your atten- 
tion is called to the following significant 
facts in this regard: 


Passenger Medical_——In the State of New 
York and nation-wide between 65 and 70 
per cent of all motorists who purchase 
bodily injury liability coverage also pur- 
chase passenger medical insurance.” The 


* The registered vehicles in Massachusetts 


during these years averaged approximately one 
million. The ‘‘dodgers’’ thus constituted about 
.5 per cent. 
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records of the Massachusetts Rating Bureau 
disclose that for each of the years 1947 
through 1950 only 35 per cent of motor 
vehicle owners carried passenger medical 
coverage. Although the amount of pas- 
senger medical purchased in the country 
generally is constantly increasing, the Massa- 
chusetts sales are static. 


Excess Limits—A compilation prepared 
by the National Bureau of Casualty and 
Surety Underwriters for the policy year 
1948, in connection with the automobile 
bodily injury private passenger business of 
stock companies, discloses that the percent- 
age of business written at limits in excess 
of basic limits in New York State and 
country-wide, exclusive of New York, was 
51.4 per cent and 63.7 per cent, respectively. 
It is a known fact that the percentage of 
excess coverage written in later years is 
considerably higher. Even were one to as- 
sume, as a very conservative estimate, that 
the 1950 increase in excess limits writings 
was 10 per cent, the New York and nation- 
wide figures would be: 


New York a 56.5% 
Country-wide (exclusive of New 
York) 

Unfortunately, the over-all comparable ex- 
perience for Massachusetts is not available. 
However, one of the largest stock com- 
panies in the country, which has done busi- 
ness in Massachusetts for many years, took 
the trouble to make a sample check and 
runoff of over 11,000 cards of 1951 private 
passenger and commercial Massachusetts 
business. It disclosed that in 


Massachusetts 48.3% 
of the business written was in excess of 
basic limits. 


It is thus apparent that 8.2 per cent fewer 
motorists purchased excess coverages in 
Massachusetts than in New York, and that 
the amount of such excess limits coverage 
purchased in Massachusetts was 21.7 per 
cent before the national average. 

Guest Coverage-—Guest coverage is not 
compulsory in Massachusetts and is purchased 
only by 54 per cent of the motorists.” 

Failure of car owners under a compul- 
sory law to purchase additional coverages 
is not difficult to understand. Many persons 
acting under compulsion do so grudgingly. 
Most Americans do many things volun- 
tarily that they would resent and resist 
doing under compulsion. 


2 Records of the National Bureau of Casualty 
and Surety Underwriters. 

28 Records of Massachusetts Insurance Depart- 
ment showing guest coverage carried in 17. 
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Nor is it any answer to say that passen- 
ger medical, excess limit and guest cover- 
ages could be made compulsory. It is 
inconceivable, for instance, that the carry- 
ing of passenger medical insurance, which 
is not based on negligence, would be made 
compulsory. It is likewise difficult to see 
how excess limits could be required. Guest 
coverage was originally compulsory in Massa- 
chusetts. It gave rise to so many fraudulent 
claims and such increased costs that it was 
abandoned. 


It may be argued, too, that granted a 
compulsory law tends to restrict the pur- 
chase of optional coverages, it would not 
induce the dropping of coverages thereto- 
fore purchased. Perhaps so. But in these 
days of high premiums, when experience 
indicates that many insureds are not re- 
newing passenger medical, collision and 
physical damage coverages, it seems to me 
that it would not require much impetus to 
accelerate the dropping of other than abso- 
lute minimum statutory coverages. Fur- 
thermore, the questionable gains, if any, 
that would flow from the adoption of a 
compulsory act do not, in my judgment, 
warrant the taking of the risk of lessening 
this highly important area of financial pro- 
tection. 


5. Finally, there are the evils of the 
political repercussions which inhere in any 
compulsory insurance program. When pay- 
ment of insurance premiums is required in- 
stead of being voluntary, the premium is 
similar in impact to a tax, but one appar- 
ently levied by private and not public 
agencies. The resentment and _ suspicion 
thus engendered against insurance com- 
panies rises with the premium increase which 
accompanies augmented claim-consciousness. 
When fanned and organized these resent- 
ments result in enormous political pressures. 
This is reflected in the constant clamor for 
rate reductions, rate investigations, flat rates 
and state funds which has sounded so long 
and persistently in Massachusetts. Like 
the draft, these pressures are hard to resist. 
They paralyze regulator and regulated alike.™ 


* Note, for instance, the difficulties of Massa- 
chusetts Insurance Commissioner Wesley E. 
Monk in performing his duty to see that insur- 


ance rates were adequate. His resignation, 
submitted to the Governor of Massachusetts in 
1928, read as follows: 

“Either I must promulgate the rates as com- 
puted by me and the department, or I must 
resign my office. If I promulgate the 
rates as proposed by me, I am placed in the 
Position of defying the chief executive of this 
commonwealth. The result is that no 
memorandum revising these rates will be filed 
by me. As I view the whole matter now, 
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They result in uniformity in rates and policy 
coverages. Price competition is. destroyed. 
Competition in the development and sale 
of improved coverages is stifled. Political 
pressures for reduced rates tend to narrow 
coverages carried—note the elimination of 
guest coverage and failure to require extra- 
territorial coverage in Massachusetts. 


Some persons, I know, are intrigued with 
the notion that it is possible to draft a com- 
pulsory law and eliminate state-made uni- 
form rates and statutory forms. It is not 
possible, however, to legislate away politi- 
cal pressures, of which these provisions are 
merely symptomatic. 


Were a compulsory statute providing for 
competitive rates enacted, it seems inevitable 
to me that political pressures would very 
shortly result in an amendment providing 
for uniform state-made rates. Witness the 
experience in Massachusetts. Some time 
after insurance was declared by the Supreme 
Court of the United States to be com- 
merce,” Congress passed the McCarran 
Act * making the Sherman Act inapplicable 
to the business of insurance, with certain 
exceptions, to the extent the business was 
regulated by the states. The industry and 
the Insurance Commissioners thereupon pre- 
pared the so-called Commissioners’ All-In- 
dustry Rating Bills and submitted them to 
the various legislatures for enactment. These 
bills, with some modifications, but all nega- 
tiving the necessity for uniformity in rates 
and coverages, are now in effect in sub- 
stantially all states. The bill was introduced 
in the Massachusetts legislature. It was 
applicable to statutory automobile cover- 
ages as well as all other casualty lines. The 
provisions as to nonstatutory lines were 
deemed by the legislature to be too re- 
strictive, and the bill insofar as it applied 
to such coverages was liberalized and enacted. 
But the attempt to make the bill appli- 
cable to statutory automobile coverages was 
promptly and summarily rejected, and the 
statutory provisions for uniform state-made 
rates for compulsory automobile coverages 
were retained. 


this unusual situation of an under-executive 
having to contest with his superiors in authority 
is the result of an attempt to solve a mathema- 
tical problem by the introduction of a factor of 
political expediency. This is neither right nor 
proper.”’ 

The letter was printed in Liberty Mutual 
Insurance Company v. Acting Commissioner of 
Insurance, 265 Mass. 23, 163 N. E. 648, 649. 

*%U. S. v. South-Hastern Underwriters Associ- 
ation, 5 Fire and Casualty Cases 194, 322 U. S. 
533 (1944). 

2659 Stat. 
(1946). 


33 (1945), 15 USC Secs. 1011-1015 
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The compulsory law in Massachusetts 
has proved to be a Pandora’s box, full of 
headaches for legislators. Dissatisfaction 
with the compulsory law has been rife 
from the outset. In 1931, following the 
announcement of an increase in rates to 
a level of about 30 per cent above 1927 
rates, the Governor of Massachusetts called 
a special session of the legislature for the 
purpose of remedying this condition.” This 
special session met for six weeks and con- 
sidered 51 proposals for amendment, modi- 
fication or repeal but actually enacted only 
one inconsequential law. From 1931 to 1938, 
inclusive, there were over 600 bills filed in 
the Massachusetts legislature on the subject 
of compulsory automobile liability insur- 
ance, ranging from proposals for repeal to 
substitution of a monopolistic state fund. 
In 1939, 80 bills were filed on this subject.” 
There was a relatively quiet period during 
the war, when driving restrictions started 
insurance rates on a downward trend, but 
public dissatisfaction was manifested again 
after the war. In the present session of 
the legislature more than 50 bills upon this 
subject were introduced. 


A law which causes such constant dis- 
satisfaction and unrest is not in the public 
interest. Politics being what it is, it is 
difficult to perceive that the situation would 
be different in other states. I think it is 
unrealistic to say, “It can’t happen here.” 


So we see that a compulsory insurance 
system does not afford complete protection. 
On the contrary, the area of financial pro- 
tection afforded by it for accident victims 
is less than that resulting from a well- 
enforced safety responsibility act. Further- 
more, the political repercussions inherent 
in any system of compulsion are inimical to 
the public interest. No such repercussions 
have manifested themselves in the admin- 
istration of safety responsibility laws. 


Suggested “Road” 


If the compensation plan or compulsory 
insurance is not the road to the destination 
we seek, is there another? I firmly believe 
there is, and now propose to outline it for 
you. The program in some of its aspects 
is not uniform nation-wide but varies with 
the progress made to date in the respective 
states. It should be adopted in progressive 
stages. Its purpose is to supplement the 
safety and educational program for the re- 


duction of accidents alluded to in the fore- 
part of this article. 


The progressive stages are suggested to 
insure better public reception. As will be 
seen, the plan is designed to add an addi- 
tional “suasive” feature to the model safety 
responsibility law to bring the irrespon- 
sible “stragglers” into the fold. It will be 
easier for legislatures to add such a feature 
if the number of motorists to whom it ap- 
plies is reduced through existing methods. 
Another feature of the plan—namely, pro- 
vision for unsatisfied judgments—can be 
adopted practicably only when the number 
of uninsured motorists is so reduced that 
the cost of such a program will be not pro- 
hibitive. Furthermore, by adopting the pro- 
gram in stages, the transition will be made 
easier and effective administration will be 
assured. 


The program contemplates the following 
steps: 


1. General—All States 


I suggest at the outset that motor vehicle 
registration application forms be amended 
to include the question whether the appli- 
cant carries bodily injury and_ property 
damage insurance and that provision be 
made whereby the names and addresses of 
the applicants answering “no” are made 
available periodically to interested persons 
upon payment of reasonable charges. In 
most states this can undoubtedly be ac- 
complished by regulation, although in some 
it may be necessary to have enabling legis- 
lation. 


Such action would have the following 
beneficial results: 


(a) It would provide an accurate record 
of the extent of the problem from year to 
year. Legislators, motor vehicle admin- 
istrators and the public would be in a posi- 
tion to know the exact number of uninsured 
motorists. 


(b) Inclusion of the question with regard 
to insurance in the application, and the 
knowledge that compilations of uninsured 
would be made available to interested parties, 
may lead some of the owners of motor 
vehicles to insure their cars when they 
might not otherwise do so, Attention is 
called to the fact that information with 
regard to insurance in applications for 
registration of motor vehicles is required 
in Alberta and Manitoba and in the State 





** Address by John W. Downs on October 5, 
1939, entitled ‘“‘Eleven Years’ Experience with 
the Massachusetts Compulsory Automobile Lia- 
bility Insurance Law."’ 
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% Address cited at footnote 27. 
2 Address cited at footnote 27. 
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of New Jersey. It may well be that the 
inclusion of this question has been a con- 
tributing factor in increasing the percentage 
of insured motor vehicles in New Jersey to 
61 per cent, notwithstanding it has no 
model safety responsibility law in effect. 
Contrast this with 33 per cent insured in 
Missouri and North Carolina, which like- 
wise do not have model safety responsibility 
laws, and with 50 per cent and 45 per cent 
in Florida and Georgia, respectively, which 
recently enacted safety responsibility laws. 
In none of the four states last mentioned 
is any inquiry made with regard to in- 
surance in the application for registration 
of vehicles. 


(c) Making compilations of names of 
uninsured motorists available periodically 
to interested parties may not only cause 
people to insure who might otherwise not 
do so, but would be a potent factor in re- 
ducing the percentage of uninsured car 
owners. 


Some persons will urge, I suppose, that 
such a publication of names would con- 
stitute an unwarranted infringement upon 
the privacy of the persons involved. But 
it seems to me that the desirability of pro- 
tecting the public against the consequences 
of injuries by financially irresponsible mo- 
torists is vastly more important than im- 
munizing a small group of persons from 
insurance solicitation. 


2. States Which Do Not Have Model 
Safety Responsibility Laws 

In these states the percentage of insured 
motor vehicles is small. The model safety 
responsibility law will greatly increase the 
percentage of insured motorists and should, 
therefore, be enacted promptly in these states. 


3. States in Which Model Safety Re- 
sponsibility Laws Are in Force 

(a) Enforcement.— A review should be 
made to ascertain how effectively the laws 
are administered and enforced. Thereupon 
all necessary steps to assure vigorous, ef- 
fective enforcement should be taken. Con- 





sideration should be given to the inauguration 
of educational programs similar in character 
to those carried on when safety responsi- 
bility laws are first enacted. 


(b) Amendment of Acts —Impoundment 
Provisions—I have heretofore pointed out 
how effective strong safety responsibility 
laws, with security-after-accident provisions, 
have been in increasing the percentage of 
insured motorists. These laws may be 
further strengthened by adding another 
“suasive” feature which may be more con- 
vincing to the uninsured motorists not 
“persuaded” by the present provisions. 


In states where safety responsibility laws 
have been in effect a sufficient length of 
time to have reached 80 or 85 per cent ef- 
fectiveness in inducing motorists to insure, 
I suggest that they be amended and sup- 
plemented by appropriate impoundment pro- 
visions patterned upon those in effect in 
British Columbia and Manitoba.” In sub- 
stance, these features provide for the im- 
poundment of vehicles involved in accidents 
resulting in bodily injury or death or prop- 
erty damage in excess of $50, unless the 
driver or owner has evidence of insurance 
or has otherwise previously established 
financial responsibility. 


Upon impoundment, a vehicle may be 
kept in the garage or storage space the 
owner selects or one designated by the 
police authorities. Removal of the vehicles 
from the place of impoundment, before im- 
poundment is terminated, subjects the driver 
or owner to a monetary penalty and to im- 
prisonment for a period not exceeding 30 
days." Impoundment ceases when the owner 
gives security in the amount determined by 
the registrar of motor vehicles, or furnishes 
proof of satisfaction of claims and financial 
responsibility for the future. If neither is 
furnished and no action for damages is filed 
within six months, the car is released at the 
expiration of that period. If such an action 
has been brought, impoundment continues 
until the action is determined, If a judg- 





*® See British Columbia Motor Vehicle Act, 
Ch. 227, Stats. of British Columbia, 1948, as 
amended, and Manitoba Highway Traffic Act, 
Ch, 23, Stats. of 1945, as amended. Alberta in 
1948 incorporated an impoundment feature in 
its Motor Vehicle Accident Indemnity Act (Ch. 
11, Stats. of 1947, as amended) providing for 
the impoundment after accidents at the discre- 
tion of the motor vehicle administrator. In 
practice, only vehicles of nonresidents or resi- 
dents whom the police have reason to believe 
are likely to flee the jurisdiction are impounded. 

Delaware has a statute impliedly authorizing 
impoundment. It requires nonresident owners 
or operators of motor vehicles involved in col- 
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lisions to furnish security for damages before 
the vehicle may be removed from the state. 
Ch. 224, Vol. 41, Laws of Delaware 1937. 

* Provision might be also made, although this 
is not done in the Canadian provinces, for the 
removal of the registration plates by the police 
and the surrender to the police of drivers’ li- 
censes during the period of impoundment. This 
would give additional assurance that the car 
would not be driven during such period. 

South Carolina has a statute making a claim 
for damages for personal injuries a lien on the 
automobile with precedence over prior sellers’ 
liens. Sec. 8792, South Carolina Code 1947. 
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ment is entered for the plaintiff, provision is 
made for the sale of the car subject to stor- 
age charges and prior valid liens, and the 
proceeds are applied to the satisfaction of 
the judgment. In the case of nonresident 
motorists who are involved in accidents in 
these provinces, existence of insurance is 
verified by telegraphic inquiry to the car- 
rier. In this country where motor travel 
between states is more prevalent, arrange- 
ments could be made to furnish evidence of 
insurance, upon request or otherwise, to 
insured motorists making interstate trips. 


The effectiveness of such provisions in 
reducing the number of financially unin- 
sured motorists has been strikingly demon- 
strated in British Columbia and Manitoba 
where the percenrage of insured motor 
vehicles increased to 95 per cent in three 
and four years, respectively. Nearly nine 
years passed before New York attained that 
result and such a percentage has not been 
reached in any other state of the union. 


For those who might at first blush regard 
the impoundment of cars as somewhat 
drastic, there are a number of effective 
answers: 


(1) In states where the percentages of 
insured cars are in excess of 80 to 85 per 
cent, impoundment will apply only to a 
limited number of individuals; for example, 
in New York impoundment features would 
only affect those 5 per cent who are unin- 
sured who become involved in motor vehicle 
accidents. If such individuals are financially 
irresponsible and have disregarded their 
social obligation to afford protection to 
victims of their negligence, they do not 
deserve gentle treatment and are not en- 
titled to much sympathy. If a few financi- 
ally responsible motorists become subject to 
the inconvenience of impoundment, pending 
their deposit of security or the filing of a 
release, their inconvenience will be insig- 
nificant compared to the benefits that will 
flow to the citizens at large by the increase 
in the area of financial protection afforded 
to the public. 


(2) The impoundment provision is less 
drastic than a compulsory law which does 
not permit a motor vehicle owner to drive 
at all without insurance. 


(3) It has been suggested that “storage” 
problems for motor vehicles in the United 
States might make such provision imprac- 
ticable in this country. I call your attention 
to the fact that both the British Columbia 
and Manitoba acts permit the motor vehicles 
upon impoundment to be kept at such 
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garage or storage place as the owner 
selects. This, of course, includes the place 
where the owner kept the vehicle prior to 
impoundment. 


(4) Only little opposition was voiced 
in British Columbia and Manitoba to the 
impoundment features when the acts were 
introduced in their assemblies. One of the 
two leading newspapers in Manitoba heartily 
supported the proposal. The public reaction 
to the program since its enactment has been 
most favorable. Motorists whose cars are 
impounded, instead of being outraged, have 
been almost uniformly apologetic over their 
failure to carry insurance, There is no rea- 
son to suppose that such provisions would 
be received differently in the United States. 


In my opinion, public reaction to these 
provisions would be most favorable. Cer- 
tainly accident victims, present and po- 
tential, and the great majority of motorists 
who carry insurance would favor enact- 
ment of legislation which would enlarge the 
area of financial protection afforded them. 
The only persons who might look upon it 
with disfavor would be the uninsured. 


Because the impact of impoundment 
would pose in the United States more ad- 
ministrative difficulties, however, than were 
encountered in Canada, such provisions 
should not be enacted in any state until the 
number of uninsured motorists is lowered 
to 15 per cent or so. This will make the 
transition much easier and assure both ad- 
ministrative success and public acceptance. 


4. Unsatisfied Judgment Funds 


Following the enactment of impound- 
ment features in states having in effect 
model safety responsibility laws, and the 
further consequent reduction of the number 
of uninsured motorists, I suggest that the 
insurance industry consider carefully the 
creation of company-operated unsatisfied 
judgment funds in such states. To keep the 
cost within reasonable limits, I suggest that 
the fund apply only to death and bodily 
injury cases and only to that portion of any 
judgment in excess of $500, and not in ex- 
cess of $5,000 for death or injury to one 
person, and $10,000 for death or injury to 
more than one person in one accident. To 
insure further that the cost does not be- 
come prohibitive by reason of some unfore- 
seen reduction in the percentage of insured 
motor vehicles (although this would be 
most unlikely with impounding features in 
force), provision could be made in the 
agreement that, if at any time the propor- 
tion of insured motor vehicles in the state 
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fell below a specified percentage, compan- 
ies writing some agreed percentage of the 
aggregate automobile bodily injury premium 
volume in the state could terminate the 
agreement in a manner to be provided. 
The agreements providing for such com- 
pany-operated funds could be patterned 
with appropriate modifications upon those 
in force in a number of Canadian prov- 
inces. Enabling legislation to insure par- 
ticipation by all companies may be modeled 
on the voluntary assigned risk plan acts 
which call for the submission of a fair and 
equitable plan for apportionment, approval 
thereof by the Insurance Commissioner and 
adherence thereto by all carriers.” 


True, such a plan would not afford pro- 
tection against bodily injury claims involv- 
ing less than $500 or against property 
damage claims; but perfection cannot 
be obtained at once. The plan would 
make it possible—ere long—to determine 
accurately the exact cost involved, If not 
too burdensome, its application could be 
broadened. Certainly, neither the legis- 
lature nor the public could expect insurers 
to take on impossible burdens. 


Nor is it any answer to say that the state 
could do it all—by a fund created by levies 
on all motorists. It seems to me, if a plan 
is too costly for the companies it would be 
too costly for the state. Personally, I feel 
strongly against the state going into the 
insurance or any other business. I firmly 
believe that a state-operated fund would 
entail a great deal more cost. It would 
require the setting up of a new adminis- 
trative department, not necessary in the 
case of a company-operated fund where 
companies could handle all claims within 
the framework of their present claim de- 
partments. I may be old-fashioned but I 
shall always believe that private business 
can do things more efficiently than govern- 
ment. 


5. Broadened Passenger Medical 


To supplement the above program, I en- 
dorse enthusiastically the suggestion made 
by Mr. Hugh Harbison, one of the eminent 
members of this section and an attorney for 
the Travelers Insurance Company, that the 
industry broaden passenger medical bene- 
fits® by affording to automobile policy- 
holders complete protection for the policy- 
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. . . The insurance industry should 

broaden passenger medical benefits 

by affording complete protection 

to the policyholder and his family. 
e ; 


holder and all members of his immediate 
family through: 

(a) Additional Medical Coverage which 
would apply to members of insured’s house- 
hold with respect to all automobile accidents 
except those occurring in cars owned by the 
insured. This would include injuries sus- 
tained in public vehicles, such as taxicabs 
or buses, and injuries if hit by an auto- 
mobile while not in an automobile. The 
coverage would apply as excess in relation 
to other private passenger cars, 

(b) Weekly Indemnity Coverage which 
would be available to the named insured, 
if he has earned income, and to his spouse, 
if she has earned income, as a means of 
protection of that earned income against 
loss from injuries sustained in any auto- 
mobile accident. 

(c) Principal Payments Coverage which 
would be available to the named insured 
and his spouse and would provide indem- 
nity payments in the event of death from 
any automobile accident. 


That is the road which seems to me to 
be the appropriate one to take with respect 
to the uninsured motorist. It takes us not 
only to the end of this article but to a 
point where: 


1. The number of financially irresponsible 
uninsured motorists is reduced to a minimum; 


2. Recovery is assured to substantially 
all victims of automobile accidents entail- 
ing liability through outstanding insurance 
coverages or company-operated unsatisfied 
judgment funds; and 


3. An opportunity is afforded, through 
the broadening of passenger medical bene- 
fits, to every motorist to protect not only 
himself but his family and guests against 


all automobile accidents, irrespective of 
liability. 


All this is possible through our tradition- 
ally free enterprise system —and without 
direct government compulsion, so foreign to 


our way of life. 


[The End] 


% The broadening of these benefits would re- 


® Constitutionality of such laws was recently 
upheld by the United States Supreme Court in 
California State Automobile Association Inter- 
Insurance Bureau v. Maloney, 71 S. Ct. 601, 95 
L. Ed. 496 (1951). 
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quire amendments to the standard provision 
laws of some states to eliminate the necessity 
of incorporating standard provisions for acci- 
dent policies in automobile liability policies 
affording such coverage. 
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Testimony of Government Investigators 


in Aviation Negligence Cases 


By GEORGE A. SMITH 


This paper was presented before the 
Committee on Aviation Insurance Law, 
Section of Insurance Law, American 
Bar Association, September 17, 1951. 
The author is a member of Gambrell, 
Harlan & Barwick, Atlanta, Georgia. 


ECTION 701(e) of the Civil Aeronautics 

Act, 49 USCA 581, provides in part that 
“no part of any report or reports of the 
Board or the Authority relating to any 
accident, or the investigation thereof, shall 
be admitted as evidence or used in any suit 
in any action for damages growing out of 
any matter mentioned in such report or 
reports.” ? 


That statutory provision has given, and 
continues to give, considerable trouble in 
the trial of aviation negligence cases. My 
discussion is limited to one aspect of that 
statutory prohibition, namely, its effect upon 
the admissibility of testimony of investi- 
gators employed by the Civil Aeronautics 
Board. 


Ordinarily, I suppose, there would be 
little doubt but that the testimony of a 
government investigator relating to facts 
within the investigator’s own personal 
knowledge is admissible. For years, city, 
county and state police have investigated 
street and highway accidents, and, gen- 
erally, when their testimony appeared to 
be of value to one party or the other it 
has been adduced and received in court. 


In my personal experience, at least, it 
has never been argued that the convenience 


of a city, county or state police department 
should be served by preventing the mem- 
bers of such departments from testifying in 
negligence actions. Nor has anyone to my 
knowledge proposed that the public interest 
would be served by preventing such em- 
ployees from testifying in negligence cases 
for the reason that their testimony might 
be given undue weight by a jury. 


Yet the aviation lawyer is faced with 
a policy of the Civil Aeronautics Board 
which attempts to accomplish such ends 
and which is purportedly based upon just 
such considerations.*” The board has adopted 
regulations which prohibit its investigators 
from testifying in private lawsuits arising 
out of accidents investigated by them in 
the course of their official duties, without 
the approval of the board’s general counsel. 
Under the regulations, such approval will 
be given only where “the facts desired to 
be adduced are not reasonably available to 
the party seeking such evidence by any 
other method.” Further, insofar as possi- 
ble, such testimony may be taken only by 
deposition at the convenience of the board, 
and its investigators are prohibited from 
giving expert-opinion testimony even when 
qualified to do so. 


In considering the validity of the board's 
regulations limiting the testimony of its 
accident investigators, it might be well, first 
of all, to mention how the board conducts 
its aircraft accident investigations. Under 
Section 702(d) of the Civil Aeronautics Act, 
any aircraft or part thereof involved in an 
accident must be preserved in accordance 
with, and may not be moved except in 
accordance with, regulations prescribed by 
the board. Ordinarily, immediately after 





1 See Appendix A. 
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2? See Appendices C and D (2) (c). 
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an accident guards are posted to insure 
that no unauthorized person, not even the 
owner or operator of the aircraft, disturbs 
any part of the aircraft or its wreckage. 


In case of an airline accident, the board 
usually dispatches a sizeable group of its 
own investigators who, in my opinion, do 
an exceedingly thorough and skillful job of 
analyzing the evidence available from the 
remains of the aircraft involved. The board 
frequently invites representatives of the 
owner or operator to participate in the 
investigation where such _ representatives 
would be likely to possess sufficient tech- 
nical knowledge of aircraft to contribute 
to the investigation. Also, in some cases 
technical representatives of the engine man- 
ufacturer, propeller manufacturer or air- 
craft manufacturer are invited to participate. 
However, such representatives are permitted 
to participate only as members of various 
teams, for example, the engine team and 
the propeller team, each of which is headed 
by a board investigator; and the outsiders 
participating are under the control of the 
board’s investigators as to how the investi- 
gation is conducted. There is no attempt, 
however, to limit or censor the opinions of 
such outsiders. 


Generally, a public hearing is held in 
which the testimony of eyewitnesses and 
the reports of the board’s investigators are 
received. Some of the board’s investigators 
also serve on a panel assisting the hearing 
officer and are permitted to question other 
witnesses. The report is made by the board 
itself without the assistance of any pre- 
liminary report by the presiding officer. 


In case of smaller aircraft accidents, the 
investigation is usually conducted by one 
board investigator, and generally no one 
else is invited to participate in the investi- 
gation. No hearing is held in connection 
with the latter type of investigation. 


The latter type of investigation is much 
less thorough than the former type, and as 
a rule less skillfully handled. 


The control which the board exercises in 
respect to the examination of the physical 
remains of aircraft involved in accidents 
places it in a position of trust which it can 
hardly avoid. As will be appreciated, blunders 
in the investigation could destroy important 
evidence, and, even more important in my 
opinion, the board’s investigators could 
limit the avenues of investigation in such 
a way that avenues not explored at the time 
of the investigation must remain forever 


unexplored. However, in fairness to the 
board, it is doubtful whether investigations 
in any other field do as good a job at 
preserving important evidence as is done 
by the board’s investigations. 


The effect of the board’s power in this 
respect is shown in the case of DeVito v. 
United Air Lines, Inc. and Douglas Aircraft 
Company, Inc., decided May 24, 1951, in the 
United States District Court for the Eastern 
District of New York. In that case the 
court was considering the issue of whether 
the operator of the aircraft had given the 
manufacturer of the aircraft timely notice 
of demand in connection with an alleged 
breach of contract. In holding that the 
issue was one for the jury, the court pointed 
out that the equipment, the condition of 
which would have informed the operator 
whether or not it had such a claim, was 
not submitted to the operator for examina- 
tion until more than nine months after the 
accident and that the operator’s expert did 
not render his report until almost a year 
after the accident. In the nine-month period 
before the operator received the equipment, 
it had been examined by the board’s staff, 
by the Bureau of Standards at the board’s 
request and by the manufacturer. 


In a case with which I am personally 
acquainted, the remains of a smaller aircraft 
were removed by the board’s investigator 
to a nearby garage without photographing 
the position of the aircraft parts as they lay 
on the ground. As a result, the repre- 
sentatives of the deceased owner and opera- 
tor must depend entirely upon the personal 
recollections of that investigator, and the 
relative times when certain parts of the 
aircraft fell off have become of the greatest 
importance. 


It is quite apparent that the board and 
its accident investigators, whether the board 
wishes or not, possess considerable power 
over the evidence that may be available in 
private litigation—more power than is 
ordinarily possessed by other governmental 
authorities. 


Section 701(e) of the Civil Aeronautics 
Act is the starting point in considering the 
validity of the board’s regulations restricting 
the testmony of its investigators. Section 
701(e) was taken from Section 2(e) of the 
Air Commerce Act of 1926, as amended, 
which was worded somewhat similarly, but 
perhaps more broadly.* Section 2(e) of the 
Air Commerce Act of 1926 in turn was 
derived from comparable provisions con- 
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tained in Section 8 of the Boiler Inspection 
Act (45 USCA 33) and Section 4 of the 
Accident Reports Act (45 USCA 41), which 
related to railroad safety.‘ 


Section 4 of the Accident Reports Act 
has been interpreted as excluding from 
evidence only the reports of the Interstate 
Commerce Commission, and as permitting 
expert testimony of the commission’s acci- 
dent investigators. In Gerow v. Seaboard 
Airline Railway Company, 188 N. C. 76, 123 
S. E. 473 (1924), the court reversed a 
judgment for the plaintiff on the ground 
that the trial court had erred in refusing 
to permit a boiler inspector of the Interstate 
Commerce Commission to testify as to mat- 
ters personally observed by him and to give 
his expert opinion in respect thereto. In 
Hines v. Kelley, 252 S. W. 1033 (Texas 
Com. App., 1923), the court also held that 
the testimony of a commission investigator 
as to matters personally observed by him 
was admissible. In Louisville and Nashville 
Railroad v. Grant, 234 Ky. 276, 27 S. W. (2d) 
980 (1930), the court held that the report 
of the commission itself was not admissible. 


Generally, of course, the findings or 
report of any board or commission would 
not be admissible because such findings and 
report would be hearsay. (Wigmore on 
Evidence (3d Ed.), Section 1920.) The 
statutory prohibitions added little to the 
existing law, therefore, unless they are con- 
strued to prohibit the use in evidence of 
more than the reports of the commission 
itself. Of course, it may well have been 
the intent of Congress to prevent the use 
of such reports in evidence in the event the 
law of evidence was modified by any state 
to permit the introduction of such hearsay 
evidence or it may have been its intent to 
negative any inference to the contrary from 
the provisions of those acts requiring reports. 


The decisions on the railroad safety acts 
appear to be well reasoned and fair on a 
whole to the litigants. The most trouble- 
some point to me would be whether the 
report of the investigator to the commission 
might be used to impeach his testimony in 
court, The prohibition of Section 8 of the 
Boiler Inspection Act relates to “said re- 
port” (that of the director of locomotive 
inspection) and also to “any report of said 
investigation;” and that of Section 4 of the 
Accident Reports Act relates to “the report 
required by Section 38 of this title,” and 





“any report of the investigation provided 
for in Section 40 of this title.” Since such 
reports may not be used “for any purpose,” 
it is certainly within the realm of argument 
that the references to “reports” in those 
acts are sufficiently broad to proscribe the 
use of investigator’s reports by the com- 
mission even for the purpose of refreshing 
recollection or impeachment. There are no 
decisions on the point, however. 

The board has taken the position that 
the reports of its accident investigators 
come within the prohibition of Section 701(e) 
of the Civil Aeronautics Act. 

The original amendments to the Air Com- 
merce Act of 1926, proposed in 1934, 
included a section which provided that “No 
official or employee of the Department of 
Commerce shall . . . be required to testify 
to any facts ascertained in, or informaticn 
gained by reason of his official capacity, or 
to testify as an expert witness.” * 

The representative of the Department of 
Commerce testifying in support of H. R. 
9599 said that the provision was similar to 
those contained in the railway safety acts, 
but later admitted his testimony was er- 
roneous and said that the department would 
introduce no more testimony in favor of 
that bill.° The prohibition against testimony 
by Commerce employees was stricken from 
the House bill in committee, and a similar 
Senate bill was likewise amended on the 
floor... That would have been fairly con- 
clusive in showing the intent of Congress 
had the sponsor of the bill in the House of 
Representatives not stated that the bill pro- 
vided “that employees of the Department 
of Commerce shall not be called upon to 
testify in any suit or action involving air- 
craft,” and that “These provisions are sim- 
ilar to those contained in the bill under 
which the Interstate Commerce Commission 
functions.”* The second sentence was 
patently incorrect, if the first sentence was 
true, and it may have been that the sponsor 
either misspoke or had forgotten the change 
made in the committee. In any event, the 
legislative history of Section 2(c) of the 
Air Commerce Act is not very helpful in 
determining the meaning of Section 701(e) 
of the Civil Aeronautics Act, and Section 
2(c) was never judicially construed. 


Section 701(e) has received conflicting 
interpretations by the courts. In Ritts v. 





' Annent'~ B. 
' H. R. 9599, S. 3526, as reported by the Com- 
mittee on Commerce, 73rd Cong., 2d Sess. 

* Hearing before a Subcommittee of the Com- 
mittee on Interstate and Foreign Commerce, 
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House of Representatives, on H. R. 9599, 73rd 


Cong., 2d Sess., p. 12. 


‘House Report 1931, 73rd Cong., 2d Sess.; 
78 Congressional Record 11326. 
* 78 Congressional Record 12203. 
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The prohibition of Section 701(e) 
of the Civil Aeronautics Act has 
resulted in conflicting decisions. 

« 


American Overseas Airlines, letter opinion, 
September 26, 1947 (DC N. Y.), the court 
held that the prohibition related only to 
the “report” of the board and not to the 
testimony taken and the record made in 
the accident investigation hearing.’ Since 
investigators’ reports are given as testimony 
in such hearings, it would appear that the 
decision by implication would permit the 
introduction in evidence of investigators’ 
reports where otherwise proper. 

In Tanzey v. TWA, memo. opinion, Feb- 
ruary 3, 1950 (DC D. of C.), the court said 
that the statutory prohibition related only 
to “reports of the investigation, not in- 
formation received in the course of an 
investigation.” ” 

Until the decision in Universal Airline v. 
Eastern Air Lines, decided February 23, 
1951 (D. of C. Ct. of App.),” it fairly 
appeared that the board’s investigators 
might be required to testify and their re- 
ports to the board might be used in evi- 
dence when otherwise proper. The decision 
in Universal Airline v. Eastern Air Lines 
treated the subject at some length but was 
not very clear on some points. 


In that case the defendant had taken the 
investigator’s deposition prior to trial in 
accordance with the board’s policy. A 
board attorney was present during the 
deposition, and no questions requiring an 
opinion from the witness were permitted. 
The deposition was offered at the trial and 
excluded on the plaintiff's objection because 
the witness was personally available to 
testify. A subpoena duces tecum was served, 
and the investigator appeared at court with 
a copy of his report to the board on the 
accident involved. 

The investigator was ordered to testify, 
over the objections of the United States 
attorney. Over the plaintiff’s objection the 
investigator was first authorized to use his 
report to the board to refresh his recollec- 
tion. However, when the investigator indi- 
cated that he did not remember the figures 
involved at all, the court ruled that he could 
not refer to his report. 


Testifying without reference to his report, 
the investigator gave a factual description 


of the damage he observed on both aircraft 
involved. Then he was permitted to answer 
a hypothetical question asking his opinion 
as to the angle of impact of two aircraft 
having such damage marks and flying at 
speeds previously established by the testi- 
mony of other witnesses. 


The court held that it was proper to 
require an investigator to testify as to facts 
observed by him and further that it was 
the duty of the board to make such testi- 
mony available when the investigator was 
the sole source of evidence on the point. 
The court did suggest, however, that trial 
courts ought to permit the testimony to be 
taken by deposition and not require the 
personal attendance of the investigator. 


The court also said that it is error to 
compel an agent of the board to produce 
any of the board’s reports, orders or private 
files or to testify as to the contents of such 
private papers. Literally taken, the court’s 
opinion on this point has little significance. 
None of the board’s reports or orders had 
been involved at the trial, and no private 
papers or files were subpoenaed. The in- 
vestigator’s report to the board had been 
made public, and copies were easily obtain- 
able. If the court meant to include the 
investigator’s report when it referred to the 
board’s reports, the meaning is still not 
entirely clear. The court may have meant 
that the board’s private files were privileged, 
but that copies of the investigator’s report 
might be used either to impeach the testi- 
mony of the investigator or to refresh his 
recollection. Or the court may have meant 
that the board’s private papers were priv- 
ileged and that no copy of such papers 
might be used to impeach, or refresh the 
recollection of, the board investigator. 


Lastly, the court held—and this was ad- 
mitted by both parties—that the board’s 
“conclusions or opinions” and “any testi- 
mony reflecting directly or indirectly the 
ultimate views or findings” of the board 
were inadmissible. The court went on, 
however, to confuse the matter by saying 
that “Section 701(e) reveals the intention 
to preserve the functions of court and jury 
uninfluenced by the findings of the Board 
or investigators.” Taken by itself, the 
court’s statement might indicate that opinion 
testimony by an investigator of the board 
would not be admissible, but the preceding 
discussion showed that the court was con- 
cerned with “such reports, or testimony 
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concerning such reports” because they 
would be “hearsay based upon hearsay.” 
The court further said that “The rights of 
parties are to be determined by testimony 
adduced at the trial according to the rule 
of examination and _ cross-examination,” 
thereby indicating, at least, that opinion 
testimony given by a board investigator at 
the trial would be admissible. 


The treatment which Section 701(e) of 
the Civil Aeronautics Act has received by 
the courts has not been too enlightening, 
and we must await further court decisions 
before the construction of that section can be 


considered definitely settled. [The End] 


Appendix A—Statute Discussed 


Section 701 (e), Civil Aeronautics Act 
(49 USCA 581): “(e) The records and 
reports of the Board shall be preserved in 
the custody of the secretary of the Authority 
in the same manner and subject to the 
same provisions respecting publication as 
the records and reports of the Authority, 
except that any publication thereof shall 
be styled ‘Air Safety Board of the Civil 
Aeronautics Authority’, and that no part 
of any report or reports of the Board or 
the Authority relating to any accident, or 
the investigation thereof, shall be admitted 
as evidence or used in any suit or action 
for damages growing out of any matter 
mentioned in such report or reports.” 


Appendix B—Similar Statutes 


Section 2 (c), Air Commerce Act of 
1926 as amended (48 Stat. 113): “At the 
conclusion of an investigation of or hearing 
on any such accident or as soon thereafter 
as circumstances permit, the Secretary of 
Commerce shall, if he deems it in the public 
interest, make public a statement of the 
probable cause or causes of the accident, 
except that when the accident has resulted 
in serious or fatal injury, it shall be the duty 
of the Secretary to make public such a state- 
ment. Neither any such statement, nor any 
report of such investigation or hearing, nor 
any part thereof, shall be admitted as 
evidence or used for any purpose in any 
suit or action growing out of any matter 
referred to in any such statement, investi- 
gation, hearing or report thereof.” 


Section 8, Boiler Inspection Act (45 
USCA 33): “The Interstate Commerce Com- 
mission may at any time call upon the director 
of locomotive inspection for a report of any 
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accident embraced in section 32 of this title, 
and upon the receipt of said report, if it 
deems it to the public interest, make reports 
of such investigations, stating the cause of 
accident, together with such recommenda- 
tions as it deems proper. Such reports 
shall be made public in such manner as the 
commission deems proper. Neither said 
report nor any report of said investigation 
nor any part thereof shall be admitted as 
evidence or used for any purpose in any 
suit or action for damages growing out of 
any matter mentioned in said report or 
investigation.” 


Section 4, Accident Reports Act (45 
USCA 41): “Neither the report required by 
section 38 of this title nor any report of the 
investigation provided for in section 40 of 
this title nor any part thereof shall be 
admitted as evidence or used for any pur- 
pose in any suit or action for damages 
growing out of any matter mentioned in 
said report or investigation.” 


Appendix C—Regulations 


Section 311.3, Procedural Regulations, 
Civil Aeronautics Board: “§311.3  Dis- 
closure of information by testimony in court. 
No Board employee shall make public by 
testimony in court aircraft accident infor- 
mation obtained by him in the performance 
of his official duties, except in accordance 
with the following: 


“(a) Testimony of employees. Employ- 
ees may serve as witnesses for the purpose 
of testifying to the facts observed by them 
in the course of accident investigation in 
those cases in which an appropriate show- 
ing has been made that the facts desired 
to be adduced are not reasonably available 
to the party seeking such evidence by any 
other method, including the use of discovery 
procedures against the opposing party. 
Employees shall testify only as to facts 
actually observed by them in the course of 
accident investigations and shall not give 
Opinion evidence as expert witnesses. 


“(b) State and local investigations. Em- 
ployees may testify in a coroner’s inquest 
and a grand jury proceeding by a state or 
local government only as to facts actually 
observed by them in the course of accident 
investigations and shall not give opinion 
evidence as expert witnesses. 


“(c) Testimony by deposition. Insofar 
as possible, testimony of employees will 
be made available only through depositions 
taken at times and places reasonably fixed 
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so as to avoid substantial interference with 
the performance of the duties of the em- 
ployees concerned. 


“(d) Request for testimony of employees. 
A request for testimony of a Board em- 
ployee relating to an aircraft accident shall 
be addressed to the General Counsel of the 
Board, who shall have power to approve or 
deny such a request. Such request shall set 
forth the reasons for desiring the testimony 
and facts showing that it conforms to the 
Board policies set forth above. 


“(e) Procedure in the event of a subpoena. 
If any employee receives a subpoena to 
produce accident reports or underlying 
papers or to testify in court as to accident 
information, the employee shall immediately 
notify the Director, Bureau of Safety In- 
vestigation, by telegram. He shall give the 
title of the case, and identify the accident 
by name; the name of the judge, if available, 
and the title and address of the court; the 
date on which he is directed to appear; 
the name, address and telephone number, 
if available, of the attorney representing 
the party initiating the request; the scope 
of the testimony, if known, and whether or 
not the evidence is available elsewhere. The 
Director will immediately, upon receipt of 
notice that an employee has been subpoe- 
naed, inform the General Counsel of the 
Board. The General Counsel will either 
give the employee permission to testify 
or make arrangements with the court to 
have him excused from testifying. Until 
one of these actions is taken the employee 
shall appear in court in response to the 
subpoena and respectfully decline to testify 
or to produce the records called for, on 
the grounds that this part prohibits such 
conduct.” 


Appendix D—Court Decisions 
(1) Relating to Similar Statutes 


Gerow v. Seaboard Airline Railway Com- 
pany, 188 N. C. 76, 123 S. E. 473 (1924): 


“Appellant excepts further and assigns for 
error the refusal of the Court to allow de- 
fendant to examine and put before the jury 
the proposed testimony of . . . a witness 
present and under subpoena, who was a 
boiler inspector in the service of the Inter- 
state Commerce Commission and found to 
be an expert, and who in the line of his du- 
ties made a personal examination of the 
exploded engine and its condition within 
two or three days, at most, after the occur- 
rence. On objection by plaintiff, the jury 


Testimony of Government Investigators 


having been sent out, the witness answered 
the questions propounded, which answers 
tended in part to disclose that the explosion 
had been brought about because the water 
had been allowed to get too low in the 
boiler, and that the appliances provided to 
enable an engineer to discover this were 
apparently in good working order, etc.; the 
evidence being clearly relevant to the issues 
and making in favor of defendant. It is 
ordinarily true that a witness under sub- 
poena, present, having personal knowledge 
of pertinent facts, is competent and compel- 
lable to testify, and a litigant is entitled to 
the benefit of his evidence, unless forbidden 
by constitutional provision or a valid statute 
or some recognized principle of public 
policy. The plaintiff does not question the 
general principle, as stated, but bases his 
objection on a federal statute providing for 
an examination and report of such occur- 
rences by the Interstate Commerce Com- 
mission itself, or its duly authorized agents, 
and also providing for certain other reports, 
etc. 36 Statutes at Large, p. 350; 8 Federal 
Statutes Annotated (2d Ed.) P. 1420 (U. S. 
Comp. St. 8642-8646). In section 4 of the 
statute (U. S. Comp. St. § 8645), it is also 
provided: 


“*That neither said report nor any report 
of said investigation nor any part thereof 
shall be admitted as evidence or used for 
any purpose in any suit or action for damages 
growing out of any matter mentioned in said 
report or investigation.’ 


“It will be noted that this inhibitive sec- 
tion of the statute in its terms and purpose 
is restricted to the use of the report as 
evidence, and it does not seem to us that 
the inhibition in its effect or policy permits 
a construction forbidding an eyewitness—an 
expert and otherwise qualified—from giving 
evidence pertinent to the issues and as to 
facts coming under his personal observation. 
Such evidence was admitted without objec- 
tion in Virginia Railway Company v. Andrews, 
118 Va. 482, 87 S. E. 577, and neither the 
reason nor the policy of such a statute for- 
bidding the use of such reports, which in 
any event would be rarely competent in a 
trial in court, would tend to exclude the 
testimony of an eyewitness speaking, as 
stated, under oath, to relevant facts coming 
under his personal observation; and, in our 
opinion, the ruling should be held for re- 
versible error.” 


Hines v. Kelley, 252 S. W. 1033 (Tex. Com. 
App., 1923). 


Louisville and Nashville Railroad v. Grant, 
234 Ky. 276, 27 S. W. (2d) 980 (Ky., 1930). 
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(2) Relating to Civil Aeronautics Act 


Ritts v. American Overseas Airlines, letter 
opinion, September 26, 1947 (DC N. Y.): 


“T am satisfied that the second paragraph 
[of 49 USC 581] prohibits the admission in 
evidence of only the ‘reports of the Air 
Safety Board relating to any accident, or 
the investigation thereof’ and that it does 
not bar the use of the testimony of a witness 
examined by the Board in the course of the 
investigation. The language of the section 
makes a clear distinction between ‘records 
and reports’, mentioned in the first line of 
the paragraph, and ‘report or reports’ re- 
ferred to in the sixth line. The reason for 
the prohibition in respect to the use of ‘re- 
ports’ of the Board most likely is based on 
the fact that the report would contain find- 
ings and conclusions, the receipt of which 
at a trial might be prejudicial to a party who 
had no part in the investigation of the Board 
and no opportunity to be heard by the 
Board. The same problem would not be 
presented where a witness, being examined 
in the trial of the action or before the trial, 
is confronted with his testimony given at an 
investigation in order to refresh his recol- 
lection or impeach him as a witness.” 


Tansey v. TWA, memo. opinion, February 


3; 1930 (DC D, of C.): 


“It is true mention is made in the statute 
of investigations by the Board, but the lan- 
guage readily may be construed to make 
privileged only reports of the investigation, 
not information received in the course of an 
investigation. 


Universal Airline v. Eastern Air Lines, de- 
cided February 23, 1951 (D. of C. Ct. 
of App.): 


“But there still remains the important 
question whether it was error to order... 
[the investigator] to testify in spite of his 
objection and the regulations of the Civil 
Aeronautics Board, and the further question 
as to admissibility of his testimony as to (1) 
his observations, (2) his opinions, and (3) 
reports of the Board. It was to these is- 
sues that the Board addressed its argument 
and brief, saying at the outset that a deter- 
mination of the questions would establish 
a precedent, not only of interest to it, but of 
great importance to the public. 


[The investigator] . . . was an employee of 
the Civil Aeronautics Board, charged with 
the duty of personally inspecting the site 
of aircraft disasters and seeking to deter- 
mine their cause. The Board’s contention is 
that ‘the lower court erred in requiring... 
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[him] to testify as an expert witness with 
respect to the aircraft accident investigated 
by him solely in his official capacity as an 
employee of the Board’. In its brief the 
Board says: 


“ae 


... This claim of error is predicated 
upon (1) the provisions of a Board regula- 
tion then in effect precluding expert testi- 
mony by Board accident investigators in 
civil actions, and (2) the provisions of sec- 
tion 701 (e) of the Civil Aeronautics Act 
which the Board interprets as precluding the 
admission in evidence in damage suits of 
expert and opinion testimony by Board 
investigators with respect to aircraft acci- 
dents officially investigated by them.’ 


“The Board advances the following five 
reasons for its policy of withholding infor- 
mation and refusing to permit its investiga- 
tors to appear as witnesses: 


(1) the obviously correct concept that 
the Board had been instructed by the Con- 
gress to investigate aircraft accidents solely 
for the purpose of gaining the information 
necessary to prevent the recurrence of simi- 
lar accidents and not for the purpose of 
securing evidence or providing witnesses for 
the benefit of parties to private litigation, 


(2) the belief that the refusal to release 
information encouraged frank disclosures on 
the part of the persons involved and that 
such disclosures were in the public interest, 


“*(3) the obvious undesirability of releas- 
ing a particular investigator’s conclusions 
which might differ from the subsequent final 
determination by the Board of the cause of 
the accident, 


“*(4) the fact that the conclusions of its 
investigators often subsequently embodied 
in the Board’s reports would, as a practical 
matter, influence the determination of the 
civil liabilities of the parties involved if 
testified to in damage suits, contrary to the 
plain purpose and intent if not the letter of 
section 701 (e) of the Act, and, 


“ae 


(5) the number of accidents involving 
aircraft was such as to require the full time 
of its experts in investigating them and the 
public interest dictated that the time of these 
experts not be consumed by appearance in 
courts to give testimony in private damage 
suits.’ 


“What the Board sets forth as to its 
regulations and the provisions of section 
701 (e) of the Civil Aeronautics Act is cor- 
rect. And the reasons assigned by the 
Board for its policy are sound so far as the 
Board and its work are concerned, but 
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“...no part of any report... shall 


be admitted as evidence ... in 
any suit or action for damages... .” 


the Act and regulations referred to must be 
considered with reference to the govern- 
mental function of administering justice, the 
judicial power, and the established practice 
and precedents of our system of jurisprudence 


“The authority of courts to compel at- 
tendance of witnesses in cases pending be- 
fore them is an essential part of our system 
of administering justice. In the early stages 
of Roman and English legal evolution the 
judicial officer who presided at trials was 
not much more than a referee, and the con- 
duct of the trial, the production of witnesses, 
and enforcement of judgments were left to 
contending parties. But in time such pro- 
cedure, like trial by battle and ordeal, was 
abandoned. Government came in time to 
recognize its supreme interest in the admin- 
istration of justice for the maintenance of 
peace. The maintenance of lawful order 
and the settlement of disputes by judicial 
process became an essential and basic func- 
tion of government. English historians re- 
fer to such administration of justice as a 
‘sound commodity’ which drew to the 
government the support of the people. Such 
administration, however, required the use 
of the summons and the subpoena. 


“The function of the subpoena is to com- 
pel attendance in order that courts may have 
all available information for the determina- 
tion of controversies. It is a necessary and 
essential part of the ‘judicial Power’ vested 
by the Constitution in ‘one supreme Court, 
and in such inferior Courts as the Congress 
may from time to time ordain and establish’. 
Art. IIT, Sec. I, Const. of U. S 


“The Board’s brief as a whole reveals a 
very commendable attitude on the part of 
such courts and administrative agencies as 
have had to deal with the overlapping juris- 
diction and impinging activities of adminis- 
trative boards and courts of law. The 
courts have recognized the right of adminis- 
trative agencies to make reasonable regula- 
tions regarding their records and reports. 
Boske v. Comingore, 177 U. S. 459, 469, 470; 
Harris v. Walsh, 51 App. D. C. 167, 277 Fed. 
569; Ex Parte Sacket, 74 F. 2d 922; Louisville 
& N. R. Co., v. Grant, 234 Ky. 276, 27 S. W. 
2d 980; Gourley v. Chicago & E. I. Ry. Co., 
295 Ill. App. 160, 14 N. E. 2d 842; Bachelder 


Testimony of Government Investigators 





v. Woodside, 233 Iowa 967, 9 N. W. 2d 464; 
Lowen v. Pates, 219 Minn. 566, 18 N. W. 2d 
455. Courts also have upheld regulations 
forbidding agency employees from testifying 
in suits between private parties, concerning 
the contents of secret official records. In re 
Lamberton, 124 Fed. 446; Stegall v. Thurman, 
175 Fed. 813; United States v. Owlett, 15 
F. Supp. 736. And the Board’s brief states 
that in some of the cases which it investi- 
gates its investigators become the only per- 
sons competent to testify as to conditions 
after the accident. The brief says: ‘. 

it is essential that members of the general 
public, including the families and representa- 
tives of persons involved in the accident, be 
excluded from the scene of those serious ac- 
cidents investigated by the Board since 
important evidence might otherwise be lost. 
Guards are posted for the purpose of ex- 
cluding all unauthorized persons. Only 
Board personnel and persons authorized by 
them are permitted to make the initial ex- 
amination of the aircraft concerned or parts 
thereof, and many portions of the wreckage 
are removed for the purpose of laboratory 
testing and examination.’ In consideration 
of these facts the Board itself made changes 
in its policy which permitted release of in- 
formation and the appearance of its per- 
sonnel as witnesses in civil cases. 


“In furtherance of sound public policy, 
courts have shown a willingness to relieve 
the agents and officers of administrative 
boards from the obligation to attend trials 
between private parties in so far as they can 
do so without impeding or impairing the 
administration of justice. Courts have here- 
tofore recognized the purpose and functions 
of public agencies and have, upon request 
of such agencies, excused their personnel 
from the obligation of a subpoena, if the in- 
formation sought by the subpoena was avail- 
able from other sources, or could be made 
available by deposition. 


“In the present case, the Board states: 


“ ‘Having consented to the taking of 

[the investigator’s] deposition, the Board does 
not here object to his having been required 
to appear and testify in person to those matters 
concerning which he had been authorized to 
testify to by deposition. However, it is 
believed that the Court should have re- 
garded [him] as unavailable to appear 
as a witness because permission for such 
appearance had not been granted by the 
Board, and accordingly that his deposition, 
if otherwise proper, should have been ad- 
mitted into evidehce.’ (Br. 10, N. 12.) 
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“As a matter of comity, under circum- 
Stances such as those presented here, the 
trial court should ordinarily receive the dep- 
osition of the CAB investigator, rather 
than order his personal attendance. But we 
consider that the action taken by the court 
in the instant case was not erroneous. There 
was no objection to the personal appearance 
in court of the witness . . . [investigator]. 
(Jt. App. 318.) And, as has been noted, the 
Board does not now object to that portion of 
his testimony dealing with the facts observed 
by him, i. e., that portion which was covered 
in his deposition. We may add that in any 
case where the CAB investigator is the sole 
source of evidence reasonably available to 
the parties, with regard to the precise posi- 
tion and condition of aircraft after a dis- 
aster, we deem it to be incumbent upon the 
Civil Aeronautics Authority to make his 
testimony available by deposition or in per- 
son; if the deposition is not forthcoming or 
is insufficient, the court has power to order 
his personal attendance. 


“The Board contends, however, that it is 
error to compel an agent of the Board to 
produce any of the Board’s reports, orders, 
or private files or to testify as to the con- 
tents of such private papers. This conten- 


Legal Implications 


tion seems sound and supported by the 
authorities. 


“Moreover, the conclusions or opinions 
of the administrative agencies or boards or 
any testimony reflecting directly or indirect- 
ly the ultimate views or findings of the 
agency or board are generally held inad- 
missible because they would tend to usurp 
the function of the jury. As Wigmore 
maintains, the phrase ‘usurp the functions 
of the jury’ is not accurate, but nevertheless 
such testimony is inadmissible because it 
falls within the general rule which excludes 
hearsay and opinion evidence. The reports 
of ex parte hearings and investigations are 
generally excluded, not because of danger of 
‘usurpation of the jury’s function’ but be- 
cause the evidence is improper and irrele- 
vant, even if the hearing is before a judge 
sitting without a jury. Such reports, or 
testimony concerning such reports, would 
be hearsay based upon hearsay. The rights 
of parties are to be determined by testimony 
adduced at the trial according to the rules 
of examination and cross-examination. It 
is quite clear that Section 701 (e) reveals 
the intention to preserve the functions of 
court and jury uninfluenced by the findings 
of the Board or investigators.” 


of Agricultural Aviation 


Mr. McBreen is assistant director of | 
claims, United States Aircraft Insur- | 
ance Group, New York, New York. He | 
presented this paper before the Com- | 
mittee on Aviation Insurance Law of | 
the Section of Insurance Law, Ameri- 
can Bar Association, September 17, 1951. | 
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W ITHIN the past five years we have 
witnessed the phenomenal growth of 
an industry which, while not entirely new, 
has just begun to achieve its tremendous 


By PETER J. McBREEN 


potential. Its growth has resulted in the 
appearance of a new type of farmer whose 
importance is becoming more pronounced 
as we are called upon daily to feed and 
clothe the world’s millions. 


In order to fulfill our vast commitments 
abroad and at the same time sustain our own 
people, it has become necessary to place 
greater demands on our farm areas, At 
first, the development of highly mechanized 
farm machinery, greatly aiding the farmer 
in attending his crops, supplied the need for 
increased production. However, as further 
demands were placed on our sources of 
supply, it became apparent that rejuvenation 
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and implementation of the land itself was 
required in order that a given acreage would 
produce greater yield. This urgent need is 
now being furnished by a combination of 
the science of chemistry and the art of 
flying, which result in the introduction of the 
agricultural aviator—the flying farmer—in 
our economy. 


Aviation in agriculture is not new. AIl- 
though the exact date of its introduction to 
farming is obscure, its beginning is gener- 
ally considered to have been during 1919." 
Since then, it has grown by leaps and bounds 
until today, when we have approximately 
15,000? planes operating in agricultural avia- 
tion all over the globe, from the marshy rice 
paddies of the East to the undeveloped land 
of Iran? 


Value of Aviation to Farmer 


To the present-day farmer aviation’s value 
is untold and its uses manifold, To mention 
just a few, we might begin with the seeding 
by plane of large areas which formerly would 
require a vast amount of time and man- 
power. This has been especially helpful in 
reforestation of burned-out areas. A second 
problem which agricultural aviation has 
solved is that of frost control. The down- 
wash of the helicopters forces the warm 
air 25 feet above the earth downward, dis- 
pelling the frost and, in like manner, the 
same system has been employed to blow 
the dew off cherries and prevent skin-crack- 
ing. But, by far, the most valuable assistance 
which agricultural aviation renders is in the 
application of herbicides and pesticides to 
crops and forests. It has been estimated 
that crop losses totaling $5 billion in 1949 
alone were saved by the application of pesti- 
cides and herbicides ‘—25 per cent of which 
were applied by aircraft.® 


Dusting by aircraft to control insects has 
been standard practice in all cotton-growing 


George D. Childress, ‘‘Control or Education 
in Aerial Farming’ (CAA press release, Feb- 
ruary 24, 1949); Opportunities for Establishing 
New Business in Aviation (United States De- 
partment of Commerce), p. 179. 

2CAA Journal, January 20, 1951, p. 1. CAA 
Bulletin No. CAA-51-8, February 18, 1951. 

3U. 8. Aid to Iran in Fight Against Locust 
Plague (United States Department of State Bul- 
letin 24:661, April 23, 1951). 

*A conservative estimate, taken in part from 
an editorial by Avery S. Hoyt, Chief of the 
Department of Entomology and Plant Quaran- 
tine of the United States Department of Agri- 
culture, titled ‘‘Need for Continued Research for 
Pesticides,"’ appearing in the June, 1951 issue 
of Agricultural Chemical Magazine, and in part 
from estimates supplied by various herbicide 
manufacturers. 
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sections for many years, but dusting to con- 
trol weeds did not assume its great im- 
portance until after World War II when an 
acid known as 2, 4-D became available as a 
herbicide. The development of this acid, 
together with the combination of available 
surplus aircraft and many experienced pilots, 
probably accounted for the rapid rise in the 
use of aircraft for agricultural purposes at 
the end of the war. 


2, 4 Dichlorophenoxyacetic Acid 


For a better understanding of how 2, 4-D 
accomplishes its purpose, it might be well to 
digress for a moment and briefly consider the 
characteristics of this phenomenal chemical 
which has proved to be such a boon to 
agriculture in its war on weeds. 2, 4-D is 
the commonly accepted abbreviation for 2, 
4 dichlorophenoxyacetic acid.’ It is not a 
poison in the ordinary sense, but a hormone- 
like material that causes serious disturbance 
in plants. Its effects can be highly lethal 
because, by stimulating respiration, diges- 
tion of plant foods and use of reserve ma- 
terial, it kills the plant by weakening it 
through abnormal use of its reserves.” Char- 
acteristic symptoms of its lethal activity are 
bending and twisting of the stem and curling 
of the leaves.* Broad-leaved plants are 
highly susceptible to its lethal activity and 
caution must be used in its application in 
the vicinity of broad-leaved crops as it has 
unusual carrying qualities and even in a light 
wind will drift for many miles.? These car- 
rying properties are so predominant in the 
dust form that application of 2, 4-D dust by 
aircraft has been prohibited since 1948 by 
the Civil Aeronautics Authority upon the 
request of the Department of Agriculture.” 
Nonetheless, because it is cheap, selective, 
easy to apply and adapted to a wide variety 
of weed problems, it is one of the most 
important chemicals in the weed-control field 
today.” 


5D. W. Rentzel, ‘‘Partners in Agriculture— 
The Pilot and the Farmer’’ (CAA press release, 
April 21, 1949). 

®*W. A. Harvey and W. W. Robbins,: 2,4-D 
as a Weed Killer (California Agricultural Ex- 
tension Service Circular 133, revised June, 1947), 
p. 4. 

12,4-D—Friend or Foe (Pacific Insecticide 
Institute), p. 6. 

8 Same as footnote 7. 

® Work cited, footnote 7, p. 5; and Chapman 
Chemical Company v. Taylor, 2 Avi. 14,966, 222 
S. W. (2d) 820. 


% CAA Bulletin No. CAA-277, effective June 
24, 1948. 


1 Harvey and Robbins, work cited, footnote 6, 
p. 4. 








The flying farmer of today, spraying 
any one of the modern chemicals, is conduct- 
ing an operation of such potential that im- 
proper or careless execution can cause crop 
losses comparable to climatic disasters. In 
spite of this, there have been only nine 
reported cases involving damage to property 
of third parties as a result of aerial dusting. 
Significant of the recent growth of the in- 
dustry and the development of more power- 
ful herbicides, however, is the fact that six 
of the cases—three involving the use of 
2, 4-D—have been reported since 1948, The 
paucity of cases is not a good indication of 
the importance of the legal aspects of agri- 
cultural aviation. There have been several 
hundred claims but, as is true with all avia- 
tion claims, most of them are settled without 
resorting to litigation. Since this aspect of 
agricultural aviation is of greater concern 
to the practicing attorney, we shall limit our 
discussion to a consideration of liability for 
damage to third parties as a result of crop- 
dusting operations. 


Unfortunately, we do not have the benefit 
of a long line of decisions clearly establish- 
ing the principles of law with respect to 
third-party liability claims. In spite of the 
fact that our scope is limited to but a few 
decisions, nonetheless the court’s reasoning 
in each case shows certain definite trends in 
judicial thinking which give us a workable 
formula for evaluating liability. 


Application of the Per Se 
“Inherently Dangerous"’ Doctrine 


The question of liability for third-party 
damage from crop-dusting operations first 
arose in 1933 when the Arizona Supreme 
Court considered the case of S. A. Gerard 
Company v. Fricker.” In this case, the court 
established the harsh precedent unfortu- 
nately followed in later cases that aerial 
dusting was, per se, “inherently dangerous,” 
and imposed strict liability on the farmer at 
whose request the dusting operations had 
been performed. The facts of the case con- 
form:to the usual pattern found in most 
crop-dusting cases and involve a defendant 
farmer who employed an independent con- 
tractor, expert in aerial dusting, to apply a 
poisonous pesticide in treatment of his crops. 
Damage to the plaintiff’s adjoining apiary 
resulted from drift of the poisonous insecti- 
cide which had been negligently sprayed in 


#21 Avi. 483, 42 Ariz. 503, 27 Pac. (2d) 678. 
31 Avi., p. 484. 
41 Avi., p. 484. 
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a wind blowing toward the plaintiff’s prop- 
erty. Suit was brought against the farmer 
rather than the contractor. The trial court 
found for the plaintiff and the defendant's 
main contention on appeal was the fact that 
the dusting had been performed by an in- 
dependent contractor and, therefore, the 
defendant could not be liable for damage. 
This assignment of error was denied by the 
court with the holding that the dusting oper- 
ation was, per se, “inherently dangerous,” 
and that consequently the defendant could 
not delegate its performance to an inde- 
pendent contractor and thereby avoid lia- 
bility. In arriving at its decision the court said: 


“The defendant was within its legal rights 
in depositing the insecticide on its lettuce 
field for the purpose of ridding it of worms 
with which it was infested, and it can do this 
work itself for [sic] it could contract it, but, 
because of the very great likelihood of the 
poisonous dust or spray spreading to ad- 
joining or nearby premises and damaging 
or destroying valuable property thereon, he 
could not delegate this work to an inde- 
pendent contractor and thus avoid liabil- 
ity.” 13 


In arriving at this harsh and precedent- 
setting decision that aerial crop dusting was, 
per se, “inherently dangerous” and could not 
be delegated to an independent contractor, 
the court also said: 


“This is especially true where the agency 
or means employed to do the work, if not 
confined and carefully guarded, is liable to 
invade adjacent property or property of 
others and destroy or damage it.” ™* 


There should be no confusion as to 
whether the airplane or the dusting opera- 
tion was the dangerous instrumentality re- 
ferred to. The courts have consistently held 
the airplane not to be, per se, a dangerous 
instrumentality. 


Aerial Crop Dusting Not, Per Se, 
““Inherently Dangerous” 


We believe the cases cited” in support 
of the proposition that the operation is “in- 
herently dangerous” are readily distinguish- 
able from the facts in the Fricker case and, 
consequently, question the soundness of the 
court’s decision in applying the harsh rule of 
strict liability to the defendant farmer. We 


% Medley v. Trenton Investment Company, 
205 Wis. 30, 236 N. W. 703, 76 A. L. R. 1250; 
St. Louis & San Francisco Railroad Company v. 
Madden, 77 Kan. 80, 93 Pac. 586, 17 L. R. A. 
(N. S.) 788. 
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are all familiar with the general rule that 
an employer is ordinarily not liable for 
damage caused by the negligence of an inde- 
pendent contractor, based on the theory that 
the employer has no control over the opera- 
tions being performed by the independent 
contractor and, therefore, should not be re- 
sponsible for damage caused by the negligent 
execution of the work.” One of the main 
exceptions to this rule is where the work 
contracted for is, per se, inherently danger- 
ous. In such case, an employer cannot 
delegate the work to an independent con- 
tractor to avoid liability for damage caused 
by lack of due care in the performance of 
the work.” The essence of the doctrine is 
that if the work is of such a nature as to 
bring it within this classification the em- 
ployer is subject to a positive duty to see 
that it is carefully performed in all details. 
He cannot assume that other persons will 
exercise reasonable care.” 


The major difficulty is in determining 
whether or not a given case falls within the 
dangerous-instrumentality classification. The 
more accepted test seems to be, not whether 
a man of ordinary prudence should have 
anticipated that the injury would have en- 
sued,” but, rather, whether danger so ad- 
heres in the performance of the work that 
safeguards must be taken.” In other words, 
injuries to third persons must be expected 
to arise unless means are adopted by which 
such injuries may be prevented.” Accord- 
ingly, it seems clear that there is a duty on 
the part of the performer to take positive 
action to prevent damage which is expected 
to arise from the operation, rather than 
merely to exercise due care in the execution 
thereof. The operation of aerial dusting 
clearly should not come within this defini- 
tion since only due care, not preventive 
action, is required. 

In the Fricker case, the court cited the 
case of Medley v. Trenton Investment Com- 
pany” as well as the case of St. Louis and 
San Francisco Railroad Company v. Madden™ 
as authority for its holding that the operation 
was inherently dangerous, The facts in each 


of these cases cited by the court clearly 
bring it within the classification of an inher- 
ently dangerous operation. In the Medley 
case, the independent contractor spread 
poisonous gas throughout one apartment 
of a multiple-dwelling building with the 
knowledge that the poisonous gas would 
escape into other apartments unless doors 
and windows were shut and sealed to pre- 
vent leakage. In the St. Louis case, the rail- 
road was clearing its right of way by burning 
underbrush, and we are all familiar with the 
fire hazard and its tendency to spread unless 
preventive measures are constantly main- 
tained. Therefore, in each case, the means 
employed were of such nature that safe- 
guards were required to keep them within 
bounds and prevent damage to others. Both 
the poisonous gas and the fire were bound 
to escape and cause damage unless actively 
controlled by the operator. Not so, however, 
in the Fricker or other crop-dusting cases,” 
where, if due care is exercised in execution 
of the job, injury to others will not result. 
Preventive measures need not be taken. 
Consequently, on the facts alone, I do not 
believe that the cases cited by the court are 
sound authority for the Fricker decision. 

The reason for the court’s decision and 
the imposition of the harsh rule of strict 
liability might be found in the fact that there 
is always fear of the unknown, and when 
the court considered the Fricker case in 1933 
aviation was relatively new and, in most 
cases, treated with distrust. Aerial crop 
dusters in those days were the barn-storm- 
ing pilots whose vocation was thrilling 
crowds at fairs and carnivals, and who 
turned to crop dusting only at infrequent 
intervals. The court might well have given 
consideration to the daredevil nature of the 
aviators in holding the employer to strict 
liability. 

Similar facts gave rise to another third- 
party damage claim in 1940 when the 
Arkansas Supreme Court, in the case of 
Hammond Ranch Corporation and Homer 
Ricks v. Dodson and Williams, after citing 
the Fricker case at length, followed its rul- 





16 39 Corpus Juris 1323, ‘Sec. 1530; Restatement 
of the Law of Torts, Sec. 409; 57 Corpus Juris 
Secundum, Sec. 584, and cases there cited. 


739 Corpus Juris 1331; Restatement of the 
Law of Torts, Sec. 427; 57 Corpus Juris Secun- 


oa Sec. 590, and cases there cited; 23 A. L. R. 


8 23 A. L. R. 1027. 
#39 Corpus Juris 1331, Sec. 1540. 


39 Corpus Juris 1331, Sec. 1540; Scales v. 
Lewellyn, 172 N. C. 494. 


*1 39 Corpus Juris 1332. 
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2 Footnote 15. 
% Footnote 15. 


* This fact is further substantiated when we 
consider the proportionately small number of 
claims arising from aerial dusting operations. 
Moreover, the fact that negligence can be proved 
in each claim would indicate that, if due care 
had been exercised, damage would not have 
resulted. 


23 3 Negligence Cases 300, 1 Avi. 870, 199 Ark. 
847, 136 S. W. (2d) 484. 
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ing and applied strict liability on the part of 
defendant farmer. Later Arkansas cases,” 
however, while still holding aerial crop 
dusting, per se, inherently dangerous, indi- 
cate a slight relaxation on the part of the 
court in the imposition of strict liability on 
the part of the defendant farmer and apply 
the reasonable-man test to determine whether 
the farmer had knowledge of the dangerous 
potentialities of the poisonous chemical, in 
order to evaluate his liability. As aviation 
grows and takes its rightful place in indus- 
try, the courts are losing their fear and 
distrust. There is now a marked tendency 
not to penalize this growing industry with 
unfair codes of conduct, but to subject it to 
the same standards of care as required of 
other means of transportation. 


“Nuisance” Doctrine as Applied to 
Aerial Crop Dusting 


Another line of cases decided liability in 
aerial crop-dusting operations on the theory 
of “nuisance,” and have permitted the de- 
fendant to avail himself of the regular com- 
mon-law defenses in order to absolve himself 
of liability. In 1937, four years after the 
Fricker case, the California Court of Appeals 
considered the first of a series of three cases 
arising in California involving liability to 
third parties for crop-dusting operations. 
In Miles v. A. Arena Company, et al." 
neither counsel cited the Fricker case in his 
brief and the California court thought it 
was considering a case of first impression 
in the country. The court likened the drift 
of poisonous dust to cases where damage 
to third parties’ property had resulted from 
drifting smoke, dust, noxious gases or sim- 
ilar substances originating on the defend- 
ant’s property. The facts in the Arena case 
conform to the already familiar pattern of 
factual situations arising in third-party 
claims for crop-dusting damage and involve 
a defendant farmer who hired an independ- 
ent contractor to apply poisonous dust to 
rid his crops of insect infestation. The 
poisonous dust was sprayed while the wind 
was blowing toward the plaintiff’s property, 
and it was shown at the trial that the poison- 
ous dust drifted to and damaged the plaint- 
iff's apiary approximately one-half mile 
away. In finding against the defendant, the 
court said: 

%* Chapman Chemical Company v. Taylor, 


footnote 9; Kennedy v. Clayton, et al., 227S. W. 
(2d) 934. 


1 Avi. 728, 23 Cal. App. (2d) 680, 73 Pac. 
(2d) 1260. 


* 1 Avi., p. 729. 
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“It must be conceded that, in itself, dust- 
ing vegetables to kill pests that prey upon 
them is a necessary and lawful operation 
which the owner of the vegetables may per- 
form, either himself or through his servants, 
or may have performed by an independent 
contractor. However, he should not do the 
dusting, or have it done, under circum- 
stances which would indicate to a reason- 
ably prudent person that damage to his 
neighbor would result.” * 


Under this theory the farmer is liable to 
the plaintiff on the basis of private nuisance 
to adjoining landowners and not because 
of the inherently dangerous nature of the 
work as in the Fricker case. Here, the court 
obtained the same result and permitted re- 
covery against the farmer. However, the 
farmer could avail himself of the common- 
law defenses and was held to a degree of 
care commensurate with that exercised by 
the reasonably prudent man. There can be 
no question but that the California ruling, 
followed in later California cases,” seems 
more equitable and a much more reason- 
able approach to the subject of liability than 
the imposition of the harsh rule of the 
Fricker case. 


Manufacturer Absolutely Liable for 
Damage Caused by Latent Defects 


Another landmark case in the establish- 
ment of principles of law affecting agricul- 
tural aviation is Chapman Chemical Company 
v. Taylor.” Here, in 1949, a novel situa- 
tion was presented to the Arkansas Supreme 
Court involving the latent drift character- 
istics of 2, 4-D. In the Chapman case the 
plaintiff brought action against the defendant 
farmer for damage to his cotton field caused 
by the drift of 2, 4-D spread by the defend- 
ant on its rice field over three fourths of 
a mile away. At the trial, the defendant 
farmer impleaded the chemical company that 
manufactured the 2, 4-D as a party defend- 
ant under the Uniform Contribution Among 
Tort Feasors Act, on the theory that the 
latent drift characteristics of 2, 4-D had not 
been made known to him and, consequently, 
the manufacturer should be liable for the 
damage caused by the latent defect in the 
manufacture of the chemical. At the trial 
it was shown that 2, 4-D had carrying quali- 
ties unlike any other chemical and, even 


» Jeanes v. Holtz, 17 Negligence Cases 822, 
3 Avi. 17,104, 211 Pac. (2d) 925; Lenk v. Spezia, 
et al., 17 Negligence Cases 814, 3 Avi. 17,106, 
213 Pac. (2d) 47. 

%° Footnote 9. 
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a slight wind, would drift as much as 20 
miles where ordinary dust would settle with- 
in 60 feet. It was further established that 
the chemical company manufacturing 2, 4-D 
not only did not have knowledge of these 
characteristics but had not even conducted 
tests to determine the carrying qualities of 
the chemical. The trial court returned a 
verdict in favor of the defendant farmer and 
awarded judgment against the impleaded 
manufacturer. On appeal, the appellate court 
sustained the findings of the trial court and 
based its ruling on the doctrine of MacPher- 
son v. Buick Motor Company," which laid 
down the doctrine that privity of contract 
was not necessary between plaintiff and de- 
fendant to establish liability, and then im- 
posed absolute liability on the part of the 
chemical company on the holding of Spencer 
v. Madsen,” stating: 


“Rather it [liability] rests upon the principles 
that where the thing when put to the use 
for which it is intended by the manufacturer, 
by reason of defects which were known, or 
could have been known, by the exercise of 
reasonable care by the manufacturer is dan- 
gerous to life and limb, the manufacturer 
is liable to third persons”. 


Also worthy of note in the Chapman case 
is that, while the question of independent 
contractor did not arise, there was some indi- 
cation that the court would not have applied 
the harsh rule of the Fricker case when, in 
discussing the liability of the defendant far- 
mer, the court indicated that his liability 


31217 N. Y. 382, 111 N. E. 1050. This was 
an action for personal injury to the plaintiff 
caused by an accident resulting from the de- 
fective manufacture of a wheel on an automobile 
manufactured by the defendant. Among other 
things, the defendant denied liability on the 
theory that the wheel had been manufactured 
by an independent contractor and that there 
was no privity of contract between the plaintiff 
and defendant since purchase had been made 
through an automobile dealer. The court held 
that an automobile manufacturer is chargeable 
with knowledge that an automobile equipped 
with weak and defective wheels is a dangerous 
machine. Where the manufacturer purchased 
iron and painted wheels from a reputable dealer 
and exercised no care to determine whether 
they were defective, except to run the auto for 
several miles, for a test, the manufacturer is 
liable for an injury to one who purchased the 
car from the manufacturer’s vendee and was 
injured by the collapse of the wheel because 
of a defect which might have been discovered 
by proper inspection by the manufacturer. Jus- 
tice Cardozo said: 


“If the nature of a thing is such that it is 
reasonably certain to place life and limb in 
peril when negligently made, it is then a thing 
of danger. Its nature gives warning of the 
consequences to be expected. If to the element 
of danger there is added knowledge that the 
thing will be used by persons other than the 
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was to be decided by his own negligence. 
Little by little, the common-law defenses are 
becoming available to the defendant farmer. 


Doctrine of Trespassing Bee 


Of the nine reported cases, five involved 
damage to apiaries.*» In the three early 
cases * it was found that the poisonous dust 
had drifted from the point of application on 
the defendant’s property over to the plain- 
tiff’s apiary and, consequently, negligence 
in the execution of the operation was estab- 
lished. However, in the case of Lundberg, 
et al. v. Bolon® the defendant farmer was 
held liable by the trial court for damage 
to the plaintiff’s apiary caused by the use 
of poisonous dust on the theory that the 
defendant had failed to give notice to the 
plaintiff of his intention to spread poisonous 
dust on his crops. On appeal, the appellate 
court found negligence on the part of the 
defendant by reason of the fact that the dust 
had drifted from the point of application 
over to the plaintiff’s adjoining apiary. In 
overruling the trial court’s grounds for deci- 
sion, the appellate court held that causal 
connection had not been established between 
the lack of notice and the damage to the 
apiary. The court also indicated, in dictum, 
that had the bees been trespassers, recovery 
would have been denied.® This dictum has 
become the ruling in Jeanes v. Holtz, et al.™ 
and Lenk v. Spezia® wherein the California 
Court of Appeals found for the defendants 





purchaser and used without new tests, then 
irrespective of contract, the manufacturer of 
this thing of danger is under a duty to make 
it carefully.’’ 


2142 F. (2d) 820. 


% 8. A. Gerard Company, Inc. v. Fricker, 
1 Avi. 483, 42 Ariz. 503, 27 Pac. (2d) 678; Miles 
v. A. Arena Company, et al., footnote 27; Lund- 
berg, et al. v. Bolon, 15 Negligence Cases 572, 
2 Avi. 14,521, 188 Pac. (2d) 587, 15 Negligence 
Cases 1198, 2 Avi. 14,525, 194 Pac. (2d) 454; 
Jeanes v. Holtz and Lenk v. Spezia, et al., 
footnote 29. 


% 8. A. Gerard Company, Inc. v. Fricker, 
footnote 33; Miles v. A. Arena Company, et al., 
footnote 27; Lundberg, et al. v. Bolon, foot- 
note 33. 


% Footnote 33. 


%*%2 Avi., p. 14,526. The court said: ‘And in 
three other instructions the court told the jurors 
that, if the bees were trespassers, the plaintiff 
could not recover. The fact that the bees were 
trespassing was neither pleaded as a defense nor 
proved. There was no evidence at the trial 
that the bees went into the defendant’s cotton 
field and there ate the poison causing their 
death. We believe in this case that the jury 
was fully and correctly instructed.”’ 

* Footnote 29. 


% Footnote 29. 
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on the theory that the plaintiff's bees were 
trespassers on the defendants’ crops at the 
time they came in contact with the poisonous 
dust; for this reason recovery was denied. 
The court held that, without a showing that 
the dust had drifted to the apiary, there was 
not sufficient basis upon which to predicate 
liability to the defendant. 

The ruling in the case involving trespass- 
ing bees is in accord with the weight of 
authority and follows the general rule cited 
in 1 Ruling Case Law, Section 74 (page 
1132), that “The owner of unenclosed land 
is not in general bound to keep his premises 
safe for the trespassing animals of others 
and, if in the ordinary use of his property 
harm befalls them, their owner by permitting 
them to roam at large is held to have 
assumed the risk of such injury and so is 
denied any right of action on that count.” 


There might be some question whether 
bees can be considered licensees if the de- 
fendant had knowledge of their constant in- 
vasion of his property and had accepted the 
benefits of their cross-polination. However, 
in the case of McGill v. Compton™ it was held 
that there could be no recovery for injury 
to the plaintiff’s animal resulting from acci- 
dent occurring on the defendant’s property, 
even where the animal was a licensee, with- 
out showing that the defendant had agreed 
to protect the animal while it was on his 
property. If we apply this ruling to the 
bee cases, it is apparent there would be no 
recovery unless the defendant farmer had 
agreed to protect the bees while they were 
on his property. Without this showing, there 
would be no recovery. 


Our review of the reported cases estab- 
lishes the fact that recovery can be had from 
the defendant farmer, either on the basis 
of the “inherently dangerous” doctrine or 
on the doctrine of “private nuisance,” with 
a marked tendency of courts in later cases 
to permit the defendant to avail himself of 
the common-law defenses even where the 
court applies the “inherently dangerous” 
doctrine. This departure from the strict rule 
in the early cases seems to indicate that 
agricultural aviation is “coming of age,” and, 
as its benefits to our economy become appar- 
ent, the courts are adopting a more equitable 
approach to the question of liability. 


Control and Education 


Just as other new industries, agricultural 
aviation suffered “growing pains” and in 


some localities received a bad reputation 
from the unconscionable methods employed 
by some of the operators and from the 
public’s fear of the unknown. It was to 
be expected that many pilots of narrow 
vision, able to foresee only a limited future 
for themselves in this industry, would be 
primarily concerned with making a fast 
profit rather than performing a properly ex- 
ecuted operation. The result was an irate 
farmer for a job poorly done on his own 
crops and negligent damage to his neighbor’s. 
The more intelligent operators, on the other 
hand, foreseeing the tremendous possibilities 
over the years for this young industry, con- 
ducted their operations in an efficient man- 
ner. Their purpose was to leave a satisfied 
customer in each locality as their best means 
of advertising. We can understand the wis- 
dom of this scheme when we consider the 
clannishness of farmers—injury to one is 
injury to all. 


It was obvious that something had to be 
done in order to prevent the unscrupulous 
operator from doing great harm. Although 
controls are repugnant to most of us, some 
control was necessary. It could not be 
supplied by the Civil Aeronautics Authority 
since their regulations, if constitutional, would 
apply to a nation-wide basis and what would 
be adequate and effective for one section 
of the country would not be suitable in 
another. Moreover, the CAA could control 
only certain aerial applicators, and it was 
necessary that ground applicators be subject 
to the same regulation. The solution was 
control by the several states since the state 
agricultural officials were closest to local 
conditions, had experienced personnel and, 
therefore, were best qualified. In the major- 
ity of our agricultural states, this control is 
properly limited to registration of operators “ 
and the requirement that application be 
made for permission to use poisonous chemicals. 
Such control is primarily aimed at the educa- 
tion of the operators and, by the methods 
already in effect, it is possible when applica- 
tion is made to disseminate information 
with regard to the chemical to be used. By 
this method the state insures that the opera- 
tor will have at his disposal all current in- 
formation about the chemical for which 
application to use has been made. 


Schools and universities in the agricultural 


areas, especially those having agricultural 
departments, are joining in the campaign to 





% 66 Ill. 327; see Note, 49 Am. Dec. 261. 


setts, Montana, North Dakota, Washington, 


“ Kansas, South Dakota, Wyoming, Connec- California and Idaho. 


ticut, Nevada, Vermont, Maryland, Massachu- 
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educate personnel in the industry.“ The 
CAA and Department of Agriculture, com- 
bined with the local state agencies and repre- 
sentatives of the chemical companies, all 
foresee the need for education rather than 
regulation and are working toward that pur- 
pose. This spirit of cooperation can be readily 
seen in the development of the aircraft 
designated AG-1. It was built and de- 
signed by Texas A & M in cooperation with 
the CAA ® with the advice and recommenda- 
tions of most operators in the industry. It 
is the first aircraft designed and built exclu- 
sively for use in agricultural aviation and 


“George D. Childress, press release cited, 
footnote 1. 


its demonstration flight on June 27, 1951, at 
Washington National Airport showed it to 
be highly satisfactory in performance.* 
The development of better planes, com- 
bining the speed of aircraft with the agility 
of the helicopter; the discovery of newer 
and more powerful chemicals; and the co- 
operative spirit of the farmer, the duster, 
the manufacturer and various federal and 
state agencies give this adolescent industry 
its greatest assurance. Agricultural aviation’s 
future is secure and the benefits we shall 
reap from its development are limitless. 


[The End] 


“# CAA Bulletin No. CAA 390, November 2, 
1949. 
*8CAA Bulletin No. CAA 51-32, June 27, 1951. 





A Mid-1951 Status Report 
on the Warsaw and Rome Conventions 


By GEORGE W. ORR 


The author, director of claims, United 
States Aircraft Insurance Group, New 
York, delivered this address before the 
Committee on Aviation Insurance Law 
of the Section of Insurance Law, Ameri- 
can Bar Association, September 17, 1951. 


A STATUS REPORT in which the back- 
ground and provision of the Warsaw and 
Rome Conventions were discussed in consider- 
able detail was made by the writer at the 
Washington, D. C. 1950 meeting. Such 
detail will not be repeated here, as the text 
may be found in the 1950 Proceedings of the 
Section of Insurance Law at page 303 and 
in the December, 1950 issue of THE INSuUR- 
ANCE LAw JOURNAL at page 871. 


Just as a reminder, the Warsaw Conven- 
tion’ has to do with the liability of the air 


749 Stat. 3000 (1934); 1934 USAvR 239; 
Treaty Series No. 876 (ten cents, Government 
Printing Office). 

? Art. I (1). 

*1951 USAvR blue pages i/iii. 


Warsaw and Rome Conventions 


operator in international transportation for 
hire only with respect to passengers and 
property on board the plane. It is the law 
in the United States, Canada, Mexico and 
Brazil in the Western Hemisphere, in most 
of the nations of Europe and in a few 
nations (mostly European dependencies) 
in other parts of the world.’ 


The Rome Convention* on the other 
hand, deals only with liability of the foreign 
air operator because of damage to third 
parties and their property on the surface.’ 
The United States is not a party to this 
convention, nor are enough other nations ° 
to make it of interest so far as present liti- 
gation is concerned. The interest is that 
although so bad in its original form that it 
failed to receive acceptance in some 18 
years (and it is much worse in its present 
form), the agency charged by nearly 60 
nations, including the United States, with 
responsibility for international civil avia- 
tion, the International Civil Aviation Or- 





4 1933 USAvR 284; 47 Treaty Information Bul- 
letin 27. 

5 Art. I (1), L/C 129 Revision. 

* Only Beigium, Brazil, Guatemala, Roumania 
and Spain are adherents. 
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ganization (ICAO), is apparently deter- 
mined to get it into effect. With this 
backing it is likely to become law, unless it is 
strenuously opposed by persons not domin- 
ated by the socialistic nations that presently 
form a large and influential part of ICAO. 
Such opposition must come from those 
who wish to defend and maintain the 
American system of justice based on merit 
rather than follow the European trend of 
soaking the fellow with enough money to 
pay, regardless of merit, for the benefit of 
the claimant who may or may not need 
such national paternalism. Such is the 
effect of imposing absolute liability, re- 
gardless of fault. In the name of “social 
justice,” a premium is placed upon in- 
dolence and self-indulgence (“the govern- 
ment” owes everyone a living) at the 
expense of those who have created modern 
civilization—those who produce and those 
who save for their own security and to 
finance greater production. 


The Warsaw Convention 


Briefly, the Warsaw Convention is a 
“Convention for the Unification of Certain 
Rules Relating to International Transpor- 
tation by Air” (its proper name). Its ap- 
plication is determined by the contract of 
transportation and not by the place of 
accident, when between two nations ad- 
hering to the treaty or from one adhering 
nation to a destination in that same nation 
if there has been an agreed stopping place 
in another nation, whether an adherent or 
not.* It imposes liability on the carrier for 
injury to passengers, baggage and/or goods, 
unless the carrier can affirmatively prove that 
it and its agents have taken all necessary 
measures to avoid the damage (or, in the 
case of baggage and goods, that the damage 
was caused by an error in piloting or 
navigation), and limits recovery for death 
or injury of passengers to the present 
United States currency value of $8,291.87; 
for baggage and goods to $16.58 per kilo- 
gram (2.2046 pounds); and for objects of 
which the passenger takes charge himself, 
unless the passenger affirmatively proves 
that the damage was caused by wilful mis- 
conduct, in which case there would be no 
limit, to $331.67. The limitation for bring- 
ing an action is two years. 

There has been agitation for a number of 
years for a revision of this convention. 
Undoubtedly the present text could be im- 


‘Orr, The Iasurance Law Journal, February, 
1950, p. 94. 
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proved upon. There are many dangerous 
ambiguities as well as unwise and burden- 
some provisions. On the other hand, it 
is a gigantic job to get such general ad- 
herence as is enjoyed by this convention. 
Although finalized and signed in 1929—22 
years ago—there have been some quite 
recent adherences by important nations, for 
instance, Canada and Portugal as late as 
1947. While the formation of the United 
Nations and its affiliated organizations like 
the ICAO makes such accord easier, it is 
still difficult to get wide adherence to any- 
thing by many nations of divergent idio- 
logies, and, as suggested above, any agreement 
possible in an organization politically con- 
stituted as presently are the UN and ICAO, 
would likely be unsatisfactory to a republic 
not ready to accept extreme social doctrines. 


There are many controversial subjects in- 
volved in revision. Some were discussed 
in my article last year, mentioned above. 
At least we now have a convention which 
does have wide acceptance and, imperfect 
as it is, is doing a valuable job for inter- 
national passengers and air carriers. The 
wonder is that the United States ever be- 
came a party to the treaty. The answer, of 
course, is that when presented by President 
Roosevelt in 1934 the Congress was doing 
what he told it to do, and the Senate gave 
the necessary consent that enabled the 
treaty to become United States law. Con- 
gress is not doing what anybody tells it to 
do now. 


The principal difficulty with revision, so 
far as United States participation is con- 
cerned, is that if a revised treaty or even a 
protocol to the existing convention is pre- 
sented to the United States Senate, we have 
little chance of getting it approved and a 
very good chance of having the Senate de- 


§ Art. I (2). 
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nounce its adherence to the present treaty. 
There has been a lot of controversy over 
the low limitation of liability in the present 
convention. There have been several bills 
introduced which indicate the temper of the 
Congress. The idea of any limitation of 
liability whatsoever will not be popular, and 
it will be difficult, even if possible, to get 
a limit approved that will be satisfactory 
to enough nations to make the convention 
of practical value. The considerations in- 
volved were discussed in some detail in my 
article last year. Other nations might, of 
course, adhere to a treaty promulgated by 
the ICAO regardless of United States ad- 
herence. However, a large percentage of 
international flying is to and from the 
United States—a recent and authentic re- 
lease from Switzerland places the United 
States volume at three to four times the 
combined European figures. A convention 
without United States adherence, therefore, 
would be worthless to Americans and of 
much less value to Europeans. 


I repeat, for emphasis, that there is very 
real danger in presenting any revision to 
the United States Senate—regardless of 
what United States delegates tell the ICAO 
legal committee—and a poor convention 
with United States adherence may be better 
than no convention at all. 


Assuming that there must be a revision, 
Major K. M. Beaumont, the reporter for 
the ICAO legal committee, has done a 
patient, persistent and painstaking job of 
trying to present a text that will satisfy the 
widely divergent views of the legal and 
political theorists, the airlines and the in- 
surers. He has honestly tried to present 
an instrument that would be an improve- 
ment over the present convention, The last 
—his sixth revision text of which I know” 
—is known as ICAO, LC/WD #317, 
19/3/51. This draft attempts to avoid many 
ambiguities of the present convention by 
definition, rearrangement and rephrasing. 
He maintains the present limitation, at- 
tempts to make the permissible defense 
more practical by calling for proof of 
“proper” (the highest degree of) care in- 
stead of “all necessary” care, tightens up 
on the escape clause and considerably eases 
the burdensome documentation required by 
the present convention. Upon past per- 
formance, the legal committee will accept 
none of the improvements mentioned in the 


* September, 1946, ICAO Doc. 4003, AI-LE/3, 


p. 48; December, 1946, ICAO Doc. 5102, LC/83; 
August, 1948, ICAO Doc. 6024, LC/121, p. 141; 


Warsaw and Rome Conventions 


last sentence, as such improvements give 
the operator a fair break. 


The present status of this revision, ac- 
cording to July advices from ICAO, is that 
“the revision of the Warsaw Convention is 
the main item of discussion by the next 
session of the Legal Committee, which is to 
be held in Madrid in September, next” 
(1951). 


The Rome Convention 


The Rome Convention is quite different 
from the Warsaw Convention in theory 
and objective. 


Such an instrument as the Warsaw Con- 
vention is needed in international air trans- 
portation, because only in that way can an 
international set of rules be established 
governing the rights and liabilities of air- 
craft operators and those who use their 
services—passengers and shippers of cargo. 
In the usual accident in international air 
transport, most, if not all, of the passengers 
are in a foreign country and shippers of 
goods in distant lands. It is difficult and 
expensive in time and money to find out 
about the details of the accident or what 
the rights and liabilities are in most foreign 
nations, and sometimes it is impossible to 
enforce legitimate claims. The Warsaw 
Convention has thus been of great value in 
promoting international air transport. 


The Rome Convention, on the other 
hand, does not attempt to help the foreign 
claimant in a strange land. It has to do 
only with damage caused by a foreign air- 
craft to persons and property on the sur- 
face. It invades the nation in which the 
accident occurs, superseding local law in 
connection with local claimants because of 
a local accident. It is really not a field in 
which an international convention is indi- 
cated, unless it is considered desirable to 
give some real protection to encourage 
international air operation. That, apparently, 
was the original objective back in 1933—at 
least moderate limits were provided—but as 
the social obligation to protect “the rublic” at 
all costs has dominated political policy more 
and more, this protection of the airlines has 
degenerated into a formula making the air- 
line the insurer of the public, regardless 
of merit, and the only protection given the 
airline is an over-all limit on liability that 
is little less than catastrophic, plus an in- 





July, 1949, ICAO LC Working Draft 84; Febru- 
ary, 1950, ICAO LC Working Draft 171. 
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creased individual limit grudgingly restored 
at the Mexico City conference, 


The revised text of the Rome Conven- 
tion applies only to foreign aircraft.” There- 
fore the anomalous result will be that the 
rights of the third party in connection with 
an accident right in his own front yard 
will vary according to whether the damage 
was caused by a foreign aircraft engaged on 
an international flight or a noninternational 
or domestic aircraft. 


How does that affect American aircraft? 
The high verdicts are supposed to come 
principally from United States courts. The 
United States airlines are doing the bulk 
of the flying. They fly more in United 
States territory than any foreign line, since 
most of their flights originate or terminate 
in United States territory. Yet if a United 
States line wrecks in United States juris- 
diction, it does not get the protection of the 
convention. It is subject to the unlimited 
verdicts permissible under local law. But 
if a foreign aircraft in international flight 
(mostly government owned) does damage 
in the United States, it gets such protection 
as the convention gives. 


The Rome Convention imposes absolute 
liability, regardless of fault.” I will not 
repeat my discussion on this subject. Suf- 
fice it to say, it is not United States 
law;” in fact, it is against our basic ideals 
of justice to both parties. It attempts to 
perpetuate the out-dated laws of the early 
nineteen twenties passed by several na- 
tions and some states before there was any 
experience in civil aviation and when the 
airplane was considered a dangerous in- 
strumentality. That classification has long 
since disappeared, Our United States dele- 
gates to the ICAO legal committee, while 
still at least giving lip service to established 
United States law, tried in Montreal and 
later at Taormina in 1950 to arrive at a 
compromise along the line of the Warsaw 
Convention, that is, a presumption of lia- 
bility against the operator which could only 
be rebutted by proof by the operator that 
all proper measures had been taken to 
avoid the damage. That compromise would 
doubtless have been acceptable to American 
lawyers and still give adequate protection 
to the claimant (as it has under the War- 
saw Convention), But it was overwhelm- 
ingly rejected by the legal committee. If 
I am correctly informed, only Canada and 


” Art. 22 (1), L/C 129 Revision. 
4 Art. I (1), L/C 129 Revision. 
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the United States voted in favor of the 
compromise. It would seem that United 
States legal principles should be respected 
to the extent of a reasonable compromise, 
in view of the fact that the United States 
alone is responsible for a majority of the 
total civil aviation in the world and puts 
up a large part of the expense of ICAO. 
Perhaps some day the American public will 
realize that it is financing through the UN 
and the ICAO the means of its own ideological 
destruction. Certainly, disregard of its es- 
tablished principles will do much toward 
such an awakening. 


The theorist’s argument is that if pre- 
sumed liability would give such adequate 
protection to the third party, the operator 
would be little, if any, worse off if absolute 
liability were imposed, This, of course, 
completely ignores the practical but all- 
important angle. As long as liability can be 
held in doubt, even if subject to an affirma- 
tive defense by the operator, there is some 
chance in holding the exorbitant claim 
(which the practical adjuster has learned 
to expect in the majority of cases) within 
reason. When liability is automatically im- 
posed, the claimant prefers to leave the 
amount of damage to a court or jury 
which may be sympathetic or influenced 
through prejudice. This encourages exag- 
gerated claims, greatly increased litigation 
and higher claims cost, even if the injustice 
to the operator of an essential public service, 
such as United States law holds aviation to 
be, is ignored. 


The revised convention provides that 
the liability shall attach to the aircraft and 
shall be dealt with only in the courts of 
the country in which the damage occurs. 
Thus the defendant will always be a for- 
eigner in a foreign court, whose judgments 
can be executed in the defendant’s own 
country and are not open to challenge on 
the merits. What a bonanza for the plain- 
tiff's lawyers and their clients—which is 
apparently the paramount responsibility of 
the legal committee. No matter how ex- 
aggerated their claims, they confidently go 
to court with the guarantee of a verdict 
(absolute liability) and the assurance of 
sympathy for local claimants against for- 
eign defendants. Since compulsory insur- 
ance is another iniquity of this convention, 
the law puts the plaintiff on public notice 
that any verdict that can be secured from 
a court by fair means or foul will be ade- 

213 Corpus Juris Secundum, Secs. 1253 and 
following (1939); Wilson and Anderson, 13 
Journal of Air Law 281 (1942). 
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Aircraft operators and their lawyers 
who think any inequitable treaty is 
justified forget that very few catas- 


trophes can quickly change rates. 
. 


quately insured. Of course, airlines are now 
insured, but compulsory insurance is a 
public invitation to “come and get it.” Al- 
most any claim, even if utterly without 
merit, will be good for a substantial settle- 
ment because of the high cost of defense 
in a foreign land. 


Many aircraft operators and their law- 
yers, who are not experienced in claims since 
they are handled by their insurers, appear 
to think that almost any treaty is justified, 
no matter how inequitable, because there 
is a limit of liability (even though there is 
an escape clause) and because third-party 
insurance premiums have been at a low 
rate because of past good experience. They 
forget that very few catastrophies can 
quickly change rates. Cost is what makes 
rates, and a treaty like this one will in- 
evitably force costs up. The catastrophe is 
something that may never come and cer- 
tainly can be insured against if a law like 
this is not effectuated to encourage the 
higher costs. The ordinary claims, which 
are constantly occurring, are the ones en- 
couraged and facilitated by this convention. 
That is where the rising costs will occur. 
Many airlines now carry protection well 
beyond the limits contemplated by this 
convention and at reasonable cost, but 
let this “Plaintiff's Dream” become law and 
the cost of insurance required by the con- 
vention may become a problem. The social 
bureaucrat flicks that off with the threat 
that “the government” will take over when 
insurers get too greedy. The real answer 
is that cost is cost, whether insured by 
government or private enterprise; private 
enterprise is usually just more efficient. 


Last year’s drafts (Taormina and Mon- 
treal) set two standards of liability—abso- 
lute, with a limit on indemnity three times 
that provided in the original Rome Con- 
vention (although depreciation of currency 
value in terms of the gold standard pro- 
vided by the convention had just about 
equalled rising costs) and triple that triple 
limit, up to a maximum of $1,200,000, 
United States currency, in case fault was 
proven. Even that lip service to United 


Warsaw and Rome Conventions 


States law which bases liability on fault was 
abandoned at Mexico City. The present 
draft provides only absolute liability up to 
a limit of 10,000,000 gold francs or $663,350, 
United States currency. In other words, 
they took the limit on absolute liability, which 
had already been tripled in 1950 (to 
6,000,000 francs), and almost doubled it 
again to 10,000,000 gold francs ($663,350, 
United States currency). Any subsequent 
changes will more likely raise this limit 
than reduce it. 


No defense of value (for instance, the 
practically impossible contributory negli- 
gence of the person on the surface) is 
permitted to avoid the absolute liability pro- 
vision. Even in cases similar to several 
recent instances where military planes flew 
into and destroyed airliners which were 
completely without fault or a third party 
placed a bomb aboard a plane, liability 
would still be imposed. The final result is 
that although the air carrier is engaged in 
a legitimate operation declared by Congress 
to be in the public interest and using the 
air which has been legally declared to be a 
public highway, he is made the insurer of 
any personal or property damage in con- 
nection with his flight, regardless of fault 
and for excessive amounts and in direct 
conflict with established American law. 


Two improvements were made by the 
ICAO legal committee, in any event, during 
their January, 1951, conference in Mexico 
City. (1) While the 1950 drafts eliminated 
any limit on injury or death of an individual, 
except the over-all maximum limit on any 
one accident, the Mexico City draft places a 
limit thereon of 300,000 francs (about 
$20,000) which is nearly 2% times the War- 
saw Convention limit of 125,000 francs and 
sets a precedent that will strongly influence 
the raising of the limit in that convention, 
now under consideration. But even this 
high limit is an improvement on no limit 
at all. (2) The 1950 draft was not declared 
to cover all liability, only that of the opera- 
tor. It is hoped that this is improved by 
Article 9 which states that neither the 
operator, owner, servants or agents shall be 
liable otherwise than expressly provided in 
this convention, except when something is 
done with intent to cause damage. 


There are many more objections, some of 
which are as follows: the position as re- 
gards third-party damage following a col- 
lision is obscure and unsatisfactory; the 
aircraft operator must insure the risk in the 
country in which the aircraft is registered, 
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regardless of the fact that no adequate 
aviation insurance market exists in many 
of the countries concerned; the convention 
introduces the completely new idea of a 
direct right of action against the insurer 
in the courts of foreign countries where 
he may have no office or representatives; 
and by virtue of the wording of the insur- 
ance certificate the insurance attaches to the 
aircraft as distinct from the operator, there- 
by depriving the insurer of any adequate 
selection in the matter of risks or of adjust- 
ing the premium to the record of the 
operator. 


The status of the Rome Convention re- 
vision, according to advices from ICAO in 
July, 1951, is that the draft prepared in 
Mexico City in January, 1951, is considered 
final by the legal committee. The text has 
been circulated to the nations with a view 
to its submission to a diplomatic conference 
or a session of the ICAO assembly to be 
held around June, 1952. The site and 
nature of the meeting will be decided later 
by the ICAO council. The council may 
formulate comments in the near future on 
certain points, such as the limits of liability 
and the securities for operator’s liability. 


[The End] 


Employers’ Liability for War Injuries 


By JOHN J. WICKER, Jr. 


Mr. Wicker read this paper before the 
Committee on Workmen’s Compensa- 
tion and Employers’ Liability Insurance 
Law, Section of Insurance Law, Ameri- 
can Bar Association, September 18. He 
is a partner in the law firm of Wicker, 
Baker & Shuford, Richmond, Virginia. 


fMHE IMPORTANCE of the subject and 

of the problems involved have assumed 
much larger proportions in recent years be- 
cause of the rapid development of atomic 
warfare, guided-missile jet bombing, long- 
range bombing and jet propulsion of atomic 
shells, guided by radio and radar, discharged 
from aircraft, from land artillery and from 
submarines. 


The potentialities of modern-day warfare 
almost defy comprehension. We are now, 
and for several years have been, in our re- 
lations with Soviet Russia, in the midst of 
what is commonly called “cold war.” This 
differs from ordinary war only in the 
maintenance of diplomatic relations and in 
the absence of actual, organized military 


hostilities. For more than a year we have been 
engaged in operations over in Korea, thou- 
sands of miles away, in which there has 
been every element of “hot war” excepting 
only the formal declaration thereof. 


It is common knowledge that both Russia. 
and the United States of America now have 
jet-propelled aircraft, including some auto- 
matically operated through radio and radar, 
that can carry death and destruction to en- 
tire cities in the enemy country and can 
completely destroy, in one mission, numer- 
ous concentrations of war factories with 
their many thousands of skilled war-worker 
employees. 


In spite of all the intensive thought and 
planning of our scientific and military au- 
thorities, it is the publicly expressed opin- 
ion of our highest military leaders that the 
very best protective methods yet devised 
may possibly frustrate a maximum of per- 
haps 30 per cent of an enemy attack force, 
thus leaving at least 70 per cent of the 
enemy force free to complete its mission 
of chaos and disaster. 


The appalling effects that may be ex- 
pected from modern enemy bombing have 
been dramatically brought before the public 
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by government officials and civic leaders at 
various times.’ 


Our states and municipalities are begin- 
ning to realize the perils facing us and ac- 
cordingly are organizing civil defense corps 
of all varieties. 


Furthermore, it is common knowledge 
that enemy agents, especially the agents and 
sympathizers of Communist Russia and of 
Communism itself, infest every part of our 
country. They have infiltrated every import- 
ant industry and every essential activity of 
government and of our daily life. The 
potential destructive power of these “human 
termites,” through sabotage of every de- 
scription, is so vast that it should startle 
even the most complacent. 


Under these circumstances it is, unfor- 
tunately, reasonable to expect that some 
time in the next few years wholesale damage 
and destruction, to life and limb as well as 
to property, will occur in and near what- 
ever factories, establishments or activities 
may be the natural targets of enemy action. 
To those in the path or area of destruction it 
will not matter whether the destructive force is 
a bomb, dropped purposely by enemy aircraft 
or dropped accidentally by friendly aircraft, 
or a shell or other explosive missile launched 
by enemy artillery or by an enemy sub- 
marine; or whether its course is dependent 
upon velocity and gravity or upon jet pro- 
pulsion guided by radio and radar, or 
whether it is an explosion or conflagration 
caused by the secret machinations of some 
saboteurs. 


Miscellaneous Federal Legislation 


Official recognition of the seriousness of the 
many problems presented by the possibility 


1In a public address delivered October 17, 
1950, reprinted on pp. 32-36 of the hearings on 
war damage insurance before the Banking and 
Currency Committee of the United States House 
of Representatives, December 7-8, 1950, Honor- 
able Alfred J. Bohlinger, Superintendent of In- 
surance of the State of New York, said: 

“One atomic bomb was dropped on the city 
of Hiroshima . . . having a population of ap- 
proximately 340,000. Approximately 345,000 
people were in the city at the time of the 
attack. Between 70,000 and 80,000 were killed 
or missing and presumed dead and a like num- 
ber were injured. . . . If you reflect but a 
moment on the figures which I have just given, 
you must realize the seriousness of any com- 
parable attacks on some of the great industrial 
cities of the United States. Should this happen, 
the strain placed upon the resources of our 
insurance carriers would be incalculable... . 
Statistics filed with the New York Insurance 
Department indicate that the average for all 
Workmen's Compensation payments is approxi- 


Employers’ Liability for War Injuries 


AUTHOR’S NOTE 


In this article no attempt is made 
to consider or discuss the liability, if 
any, for war injuries suffered by the 
following: (a) members of the armed 
services; (b) governmental employ- 
ees; (c) civil defense employees or 
volunteers; (d) employees of any em- 
ployer who is not subject to a state 
workmen’s compensation law. Conse- 
quently a more appropriate title for 
this article would be “Employers’ 
Liability, Under Workmen’s Compen- 
sation Laws, for War Injuries.” 





that “war injuries” may be held to be 
compensable under the workmen’s compen- 
sation statutes is shown by the presenta- 
tion of a number of legislative proposals to 
the Congress.?, In December, 1950, hearings 
on proposed war-damage legislation were 
held in Washington by the Banking and 
Currency Committees of the House of Re- 
presentatives and of the Senate. In both 
of these hearings practically all witnesses 
recognized the fact that workmen’s compen- 
sation laws might be held to be applicable 
to war injuries. It was testified also by 
prominent insurance company officials, by 
state compensation fund officials, by officials 
of state workmen’s compensation adminis- 
trative boards and by officials of cham- 
bers of commerce, that if war injuries 
should be held to be compensable under 
workmen’s compensation laws, concentrated 
bombings such as would ordinarily and 
reasonably be expected in modern-day war- 
fare might easily exhaust and bankrupt the 
resources of even the wealthiest employers 
and the largest insurance companies and 
state compensation funds.’ 


mately $800.00 per claim. If we bear in mind 
the total deaths and injuries of 160,000 persons 
in the attack on Hiroshima, we find a claims 
exposure from one attack of $128,000,000.00. It 
does not require any great stretch of the imagi- 
nation to realize that even the total admitted 
assets of all the casualty companies which write 
Workmen’s Compensation insurance would be 
inadequate to meet a series of such huge losses.’ 

2 For a list of various House and Senate bills 
concerning war damage and war injuries, with 
their numbers, their patrons, and their objects, 
see Appendix A to this article. 

For a discussion of powers of Congress to 
enact valid laws which would render state com- 
pensation laws inoperative as to war injuries, 
see Appendix B to this article. 

3 See the official printed hearings on war dam- 
age insurance before the United States House 
of Representatives Banking and Currency Com- 
mittee, December 7-8, 1950, and before the 
United States Senate Banking and Currency 
Committee, December 20-21, 1950. 
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With all this in mind, the question natu- 
rally arises as to whether state workmen’s 
compensation laws would be construed to 
impose liability upon employers and their 
insurers for war injuries. 


““‘War"’ Has New Meaning 


First of all, one might ask just what we 
mean by the word “war.” That word used 
to have a comparatively narrow and well- 
defined meaning. Webster’s New Inter- 
national Dictionary defines war as “the state 
or fact of exerting violence or force against 
another . . . especially a contesting force 
between two or more Nations or States, 
carried on for any purpose.” 


In the Burleson case, decided in 1919, aris- 
ing out of World War I, the United States 
District Court for the Southern District of 
New York‘ defined war as “the contention 
between two or more States through their 
armed forces for the purpose of overpower- 
ing each other and imposing such conditions 
of peace as the victor pleases.” 


In 1943, in the Palmetto case, arising out of 
World War II, the Supreme Court of South 
Carolina’ defined war as “a contest by 
force between two or more nations, carried 
on for any purpose; or armed conflict of 
sovereign powers, or declared and open hos- 
tilities, or the state of nations among whom 
there is an interruption of pacific relations, 
and a general contention by force authorized 
by the sovereign.” 


However, the modern-day developments 
of the “cold war” and of highly organized 
sabotage systems make the dictionary and 
decision definitions of “war” entirely too 
narrow. 


For example, by definition and by law the 
United States of America is still “at war” 
with Germany* and Austria, although all 
hostilities and warlike measures between 
those nations and our nation terminated 
many years ago. 


Conversely, by definition and by law, we 
are at peace with Russia, North Korea and 


«Commercial v. Burleson, 255 F. 99 (DC N. 
Y., 1919); also Words and Phrases, Permanent 
Edition, Vol. 44, p. 624. 

* West v. Palmetto, 202 S. C. 422, 25 S. E. 
(2d) 475, 144 A. L. R. 1461 (1943); also work 
cited, footnote 4, 1951 Supplement, p. 172. 

*In a recent decision the Court of Appeals 
at New York held that the United States of 
America was still ‘‘at war’’ with Germany: 
U. 8. ex rel. Knauff v. Watkins, 173 F. (2d) 599 
(CA-2, 1950). 

'P. L. 357, 8ist Cong., approved October 14, 
1949, resulted in Army and Air Force reservists, 
on active duty in peacetime, being made eligi- 
ble for the greatly liberalized benefits of the 


Communist China. Nevertheless, for more 
than a year now, we have been engaged in 
the most warlike hostilities with Communist 
China and North Korea at an appalling cost 
in American lives and American matériel 
and American wealth. Likewise, for several 
years our relations with Russia have in- 
volved every element of ordinary war ex- 
cept physical combat and the severance of 
diplomatic relations. 


The paradoxical nature of the situation is 
amazing. Until very recently any American 
serviceman wounded on the Korean battle- 
fields was, by law, regarded in the same 
category as if he had been disabled in an 
ordinary accident at a foreign army station 
in peacetime. On the other hand, an Ameri- 
can soldier accidentally injured in Germany 
or Austria or Japan, in line of duty, was 
entitled to many of the benefits of a wartime 
casualty. 


Furthermore, due to a queer quirk in 
some of our laws, even today where two 
American servicemen of the same rank are 
killed in Korea, perhaps by the very same 
bomb, the widow of one may demand 
death benefits under the Federal Employees’ 
Compensation Act far greater than the 
widow of the other may obtain from the 
Veterans Administration.’ For the purposes 
of our discussion we may regard “war” as 
meaning and including any time when our 
nation is engaged in physical hostilities, 
whether formally declared or undeclared, 
with or by any other nation or political 
power or government and also any time 
when our nation is engaged in such ex- 
traordinary preparations for the outbreak 
of actual hostilities with another nation as 
to cause attempted sabotage of our prep- 
aration to be reasonably expected. 


Definitions of ‘*War Injuries" 


The term “war injuries,” for the purpose 
of this discussion, includes and means any 
personal physical injuries suffered in time 


Federal Employees’ Compensation Act as ‘‘em- 
ployees’’ of the federal government. These 
Federal Employees’ Compensation Act rates are 
far greater than those payable to members of 
all other branches of our armed forces under 
the compensation laws administered by the Vet- 
erans Administration. The maximum Veterans 
Administration death benefits for the widow 
and two children of any member of the regular 
establishment or of the National Guard (rank- 
ing anywhere from private to colonel, both 
inclusive) total $130 per month, whereas the 
maximum death benefits for a widow and two 
children of an Army or Air Force reservist may 
total up to a maximum of $512 per month. 
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of “war” (as defined above for purposes of 
our discussion) by employees, ordinarily 
entitled to the benefits of a state workmen’s 
compensation law, when such injuries are 
incurred in the course of employment either 


(1) as a result of hostile acts of any 
enemy government or power, or of any indi- 
vidual, organization or force acting on be- 
half thereof or associated therewith or 
sympathetic therewith; or 


(2) as a result of the acts of any individ- 
ual or organization or force on behalf of 
our government or associated therewith or 
sympathetic therewith when such acts are 
taken to prevent, combat or counteract the 
hostile acts above mentioned, regardless 
of whether such hostile acts actually occur 
or are merely apparently immediately 
threatened. 


By this time you must be thoroughly con- 
vinced of the confusing complexity in- 
volved in any attempt to state an inclusive 
definition of our term “war injuries.” Per- 
haps, therefore, it would be much better 
to attempt an exclusive definition which 
might be stated as follows: the term “war 
injuries,” for the purposes of this discussion, 
means any personal physical injuries suf- 
fered in time of war by employees, ordi- 
narily entitled to the benefits of a state 
workmen’s compensation law, when such 
injuries are incurred in the course of em- 
ployment and as a result of occurrences 
which could not reasonably be expected to 
occur except in time of war. 


The difficulty inherent in attempting to 
phrase accurate and inclusive definitions of 
some of the terms concerning us today 
brings to mind the college student who, 
when called upon to give an accurate and 
inclusive definition of electricity, glibly re- 
plied that he had once known the definition 
but unfortunately had forgotten it. Where- 
upon the professor sadly commented: 
“Young gentlemen, our class is dismissed 
for the day. A world tragedy has occurred 
in our midst. The only person in all his- 
tory who has ever known the true definition 
of electricity has gone and forgotten it.” 


Principal Arguments Against Liability 


As one would expect, opinion is sharply 
divided on the question of whether or not 





‘Testifying before the Senate Banking and 
Currency Subcommittee on July 11, 1951, Elmer 
Staats, Deputy Director of the United States 
Bureau of the Budget, said: 


Employers’ Liability for War Injuries 


workmen’s compensation laws would be 
held to cover war injuries. 


The principal arguments, in brief, ad- 
vanced to support the view against liability 
may be summarized as follows: 


(1) Even in peacetime, workmen’s com- 
pensation laws are not “all inclusive.” 
Many accidents resulting in serious injury 
to employees occur in the course of their 
employment but are held to be noncom- 
pensable because the employment was 
neither the source nor origin of the injury. 
The same reasoning, they argue, would ex- 
clude and negative liability for war injuries. 


(2) Workmen’s compensation laws are 
designed to protect the employee against 
the normal hazards of peacetime occupation. 
The hazard of war injuries was never con- 
templated in the risk understood by both 
employer and employee. 


(3) Likewise, the hazard of war injuries 
Was never contemplated in the risk as- 
sumed by workmen’s compensation insurance 
companies or state workmen’s compensa- 
tion funds. 


(4) Workmen’s compensation insurance 
rates are presumed to include and express 
and reflect all the component parts of the 
risks placed upon the employer by the 
workmen’s compensation statutes. Further- 
more, workmen’s compensation rates are 
based largely upon past experience of work- 
men’s compensation losses, as defined and 
classified to fit various occupations and 
locations. The fact that there has never 
been any provision whatsoever in work- 
men’s compensation rates for any risk of 
war injuries ® should prevent any such risks 
being regarded as compensable. 


(5) The risk of workmen’s compensation 
for war injuries is of such vast and tre- 
mendous magnitude that no employer or 
insurance company could reasonably be ex- 
pected to assume it. Ordinary workmen’s 
compensation losses, and insurance therefor, 
are figured on the ordinary law of averages. 
The risk of injury to a comparatively few 
employees, as presented by peacetime em- 
ployment, is fully protected by the premium 
spread over the payroll of all employees. 
With the advent of high-level pinpoint 
bombing and strategic area bombing and 
the development of small atomic bombs 
with intensive attacks, either from the out- 
side or from internal sabotage, the war 


‘“‘All Workmen's Compensation Systems—at 
least in the United States—have been estab- 
lished, and their premium rates calculated and 
set, without regard to the possibility of ‘war 


so 


injuries’. 
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injuries risk is so concentrated that the 
ordinary law of averages and protection by 
spread of risk could not apply.’ 


(6) The war injuries risks are of such 
nature, with such disastrous potentialities, 
that no employer and no insurance com- 
pany, or even group of employers or group 
of insurance companies, no matter how 
great or how strong, would ever know- 
ingly accept them. 


(7) A fair premium for insuring such an 
incalculably dangerous and huge risk would 
be so large that no employer would be 
able to pay even the lowest rates that any 
sensible insurer would have to demand. 

(8) War damage “constitutes a separable 
and special responsibility of the government 
to be met by special measures.” The price 
or responsibility for compensation of war 
injuries on the employers of injured em- 
ployees and on workmen’s compensation in- 
surance companies would be concentrating 
inequitably on a small segment of the econ- 
omy a colossal burden that is really a re- 
sponsibility of the entire nation.” 

(9) One concentrated war bombing would 
probably throw into bankruptcy the strong- 
est employer and the strongest insurance 
companies. This would have the additional 
disastrous effect of also wiping out affiliated 
companies and thereby terminating the pay- 
ment of benefits, previously established and 
decreed for injured employees and the sur- 
vivors of deceased employees, for previous 
accidents in peacetime.” 


*On July 11, 1951, Elmer Staats, Deputy 
Director of the United States Bureau of the 
Budget, testified before the Senate Banking and 
Currency Subcommittee that ‘‘The Workmen's 
Compensation insurance in common use today 
is based upon ‘assessable or measurable risks, 
with the limits of potential liability known and 
provided for’. Obviously, however, it is beyond 
the realm of possibility to figure with any de- 
gree of actuarial accuracy the risks inherent in 
atomic weapons or in other instruments of mod- 
ern warfare wielded by, or on behalf of, the 
enemy.”’ 

1%” See Elmer Staats’ statement before the Sen- 
ate Banking and Currency subcommittee, July 
11, 1951. 

11See December 21, 1950, war damage hear- 
ings before the Senate Banking and Currency 
Committee, p. 21, for a resolution of the Na- 
tional Conference on Labor Legislation at Wash- 
ington, December 1, 1950, which included the 
statement that ‘‘an effective atomic attack on 
one heavily populated area, or even a single 
large industrial plant, could result in so many 
industrial injuries as to exceed the resources 
and ability of a self-insured or an insurance 
carrier of workmen's compensation insurance to 
furnish compensation benefits, and might well 
exceed even the powers of an entire State to 
provide benefits... .” 

See also p. 24 of the same hearings for the 
Statement of S. Bruce Black, President of Lib- 


(10) Some distinguished lawyers have 
publicly expressed their considered opinion 
that war injuries would not be held com- 
pensable unless the employment itself ex- 
posed the injured employee to a war hazard 
of greater degree than that of the gen- 
eral public.” 


(11) After all, in deciding cases involv- 
ing war injuries of catastrophic proportions, 
the average court might well be expected 
to decide that no state legislature intended 
by its workmen’s compensation law to 
bring about the collapse or bankruptcy of 
employers and insurers, with consequent 
devastating effects upon the general popu- 
lation and public economy as a whole, for 
the benefit of a restricted segment, to wit: 
the comparatively minor portion covered 
by workmen’s compensation laws. 


Arguments Supporting Liability 


The principal arguments supporting lia- 
bility may be summarized as follows: 


(1) The language of workmen’s compen- 
sation statutes is all-inclusive with nothing 
whatsoever therein to indicate any legisla- 
tive intent to restrict the scope of coverage 
to normal peacetime injuries. 

(2) Most of the workmen’s compensation 
statutes have been amended or re-enacted 
since World War II and since the develop- 
ment of long-range enemy action and the 
atomic bomb, yet no workmen’s compensa- 


erty Mutual Insurance Company, which included 
the following: ‘‘a single atomic bomb, such as 
we now know can be dropped, would not merely 
wipe out the assets of any company, but there 
are now hundreds of places they could drop 


it . . . that would . wipe out the em- 
ployers there with ten or twenty thousand 
employees. .. .”’ 

See also p. 30 of the war damage insurance 
hearings held December 7-8, 1950, before the 
House Banking and Currency Committee where 
Robert B. Ely, counsel for Insurance Company 
of North America and affiliates, testified that 
“‘a single atom bomb could bankrupt hundreds 
{of employers] in an instant and at the same 
time reduce the dependents of these employees 
to poverty. ...”” 

On the same page Mr. Ely quoted New York 
Insurance Superintendent Bohlinger’s public 
statement that the total assets of the casualty 
companies writing workmen's compensation in- 
surance would not be adequate to meet a series 
of bombing attack losses. 

12 See the comprehensive article entitled ‘‘Ef- 
fect of Atomic Energy in Workmen’s Compen- 
sation Insurance,"’ by J. Mearl Sweitzer (general 
counsel of Employers Mutual Liability Insur- 
ance Company of Wausau, Wisconsin) and 26 
other distinguished lawyers, published in the 
January, 1951 issue of Insurance Counsel 
Journal, 
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tion statute contains any exclusion of war 
injuries, either expressly or by implication. 


(3) The war injuries compensation laws 
of other countries wherein heavy and con- 
centrated bombings have occurred, specifi- 
cally England and Germany, expressly 
substituted government compensation for 
all employers’ liability under workmen’s 
compensation laws or other employers’ lia- 
bility acts.“ This express substitution and 
exclusion constituted an implied indication 
that otherwise the employers and their in- 
surers would be liable. 


(4) During World War II, the United 
States Congress enacted a Defense Em- 
ployees’ Compensation Act which provided 
for reimbursement of employers and their 
insurers for workmen’s compensation for 
injuries arising out of a war risk hazard sus- 
tained by employees of defense contractors 
outside the continental limits of the United 
States. This federal enactment might be 
considered a congressional indorsement of 
the view that workmen’s compensation laws 
should be construed to include compensa- 
bility for war injuries.” 


8 British Personal Injuries Act of 1939, Vol. 
II, Public General Acts 2 and 3, Geo. 6, Chap. 82. 

World War II war injuries legislation enacted 
by England and Germany provided for a certain 
scale of compensation which was somewhat re- 
lated to workmen’s compensation peacetime 
benefits for those ordinarily entitled to work- 
men’s compensation. Thus, by implication at 
least, these foreign countries indicated their 
opinion that workmen’s compensation benefits 
would ordinarily apply even for war injuries, 
because in addition to providing a higher scale 
of rates for those ordinarily entitled to work- 
men’s compensation benefits, these foreign laws 
included an express provision that the war-in- 
jury compensation paid by the government 
should be in lieu of liability of the employers 
and insurers under any and all workmen's com- 
pensation and employers’ liability laws. 

In 1942 the Congress enacted and the Presi- 
dent approved (USC Tit. 42, Ch. 12, Sec. 1704) 
a law providing for reimbursement of ‘‘any em- 
ployer or insurance carrier or compensation 
fund’’ who or which ‘pays or is required to 
pay benefits’’ to any employee engaged in work 
on a defense contract outside the continental 
limits of the United States whenever such bene- 
fits were ‘‘payable under any Workmen’s Com- 
pensation law of the United States or of any 
State . . . if such injury or death arose from a 
war risk hazard.”’ 

1 See p. 35 of the war damage insurance hear- 
ings held December 7-8, 1950, before the House 
Banking and Currency Committee wherein Hon- 
orable Alfred J. Bohlinger, Superintendent of 
Insurance of New York, said: 

“There is a difference of opinion among able 
lawyers as to whether or not liability attaches 
for war losses under . . . workmen's compensa- 
tion. . .. We do not have judicial precedent in 
the United States. . . . Even in England there is 
very little case law on the subject. . . . There- 


Employers’ Liability for War Injuries 


(5) Some prominent state insurance su- 
pervisory officials have: publicly expressed 
the official opinion that war injuries would 
probably be held compensable under state 
workmen’s compensation laws.” 


(6) Some outstanding home-office coun- 
sel of large workmen’s compensation insur- 
ance companies, while frankly admitting 
lack of authority or precedent, have publicly 
recorded their opinion that war injuries 
would probably be held to be compensable 
under workmen’s compensation statutes.” 


(7) Similar opinion, upholding compen- 
sability, was expressed in 1950 by the Na- 
tional Conference on Labor Legislation and 
by the American Association of State Com- 
pensation Insurance Funds (representing 
supervisory officials of 19 state com- 
pensation funds). 


(8) Many courts have upheld compensa- 
bility under workmen’s compensation stat- 
utes for somewhat analogous injuries, for 
example, where an employee, attending to 
his duties at a place where his employment 
required him to be, was injured by an act 
of some third party or by some force in no 


fore, in the absence of any clearcut and final 
determination of the question . . . I would pre- 
fer to proceed on the assumption that such 
claims are compensable. . .’’ 

16 See the printed hearings on war damage in- 
surance held December 7-8, 1950, before the 
a Banking and Currency Committee as fol- 
ows: 

Robert Ely, counsel for Insurance Company 
of North America and member of the law com- 
mittee of the Association of Casualty and Surety 
Companies, testified in response to whether 
workmen’s compensation covered war injuries 
(p. 37) ‘‘That is the opinion of the majority 
of all lawyers to whom I have spoken at the 
present time. There is no exception in the 
State Compensation laws for damage arising out 
of war risk... ."’ 

Leslie P. Hemry, vice-president and general 
counsel of American Mutual Liability Insurance 
Company, testified that (p. 46) ‘‘. . . the position 
of the Mutual Casualty Companies is the same 
as that of the Stock Casualty Companies... . 
We feel that there is a very real danger that 
these injuries will be held to be compensable 
under these State laws."’ 

17 See p. 46 of printed hearings on war dam- 
age insurance held December 7-8, 1950, before 
the House Banking and Currency Committee 
where Louis Buffler, past president, represent- 
ing the American Association of State Corpo- 
ration Insurance Funds (19 state funds) stated: 
“There appears to be absolutely no possibility 
that claims arising out of incidents created by 
enemy action being held not to come within the 
purview of State Compensation laws.’’ 

For the resolution of the National Conference 
on Labor Legislation see p. 21 of printed hear- 
ings on war damage held December 21, 1950, 
before the Senate Banking and Currency Com- 
mittee. 
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way connected with the employer or the 
employee or his employment.” 


(9) The national Administration, by pro- 
posing the enactment of a federal law which 
would include substitution of federal relief 
benefits in case of concentrated war injur- 
ies for workmen’s compensation insurance 
benefits, indicates by necessary implication 
its opinion that workmen's compensation insur- 
ance might be held applicable to war injuries.” 


(10) Courts all over the United States, 
with a small minority of exceptions, have 
displayed a steadily increasing tendency 
to apply the broadest and most liberal 
interpretation possible to their construction 
of the statutory language “arising out of 
and in the course of employment,” with 
the view of making the workmen’s com- 
pensation statutes applicable to the greatest 
extent and of resolving all doubts in favor 
of the claimant, in order to extend the 
maximum protection to employees and their 
dependents.” 


A mere recital of these principal argu- 
ments, pro and con, is sufficient to demon- 
strate the puzzling and involved nature of 
the problem we are discussing. Unfortu- 
nately, the basic question is not susceptible 
of definite advance determination, by de- 
claratory judgment procedure or other- 
wise. Unless there is some authoritative 
clarification by statutory enactment, the 
answer must remain a matter of argument 
and opinion unless and until the actual 
occurrence of some war injuries brings 
about specific and final litigation, Unlike 
many other areas of liability, workmen’s 
compensation liability is determined entirely 
by statutory enactment and by judicial in- 
terpretation of the appropriate statutes as 
applied to the particular facts of each case. 


Peacetime Incidents 
of Workmen's Compensation 


Even as to everyday peacetime accidents, 
the question of whether an injury is com- 





pensable or not, under workmen’s compen- 
sation statutes, “depends upon the peculiar 
circumstances of each case” and “may not be 
resolved by reference to any fixed formula.” ™ 

As we all know, the phrase “in the course 
of employment” relates to the “time and 
place and circumstances” under which the 
accident occurs, while the phrase “arising 
out of” points to the origin or cause of 
the accident.” 


The real question with which we are 
concerned is whether war injuries may be 
expected to be considered as “arising out 
of employment.” Ordinarily, of course, in 
order for an injury to be considered as 
“arising out of employment,” it must appear 
that the employment itself, or some feature 
of it, in some manner originated or caused 
the injury or in some manner accentuated 
the hazard of the occurrence.” 


However, as the Supreme Court of Ore- 
gon has pointed out, these two basic re- 
quirements for workmen’s compensation, 
while technically separate and distinct, have 
nevertheless become “so entwined that they 
are usually considered together in the re- 
ported cases and a discussion of one of 
them involves the other. = 


Pertinent English Decisions 


No English decisions are available aris- 
ing out of World War II, because during 
that later war England had in effect certain 
war-damage and war-injury legislation which 
provided compensation for all who were 
damaged or injured as a result of war 
action, and this legislation expressly pro- 
vided that it was in lieu of any and all 
workmen’s compensation or other employ- 
ers’ liability.” 

Several cases arose, however, during or 
out of World War I. In the earliest English 
case, decided in 1915, a railroad engineer’s 
injury from an enemy bomb was held to 
be noncompensable because during the bom- 
bardment of an English town by the enemy, 
he deserted the cab of his engine and sought 





%* See footnotes 30-32, 35-38, 48-63. 

” See a brief description of S. 1848 in Appen- 
dix A. 

*?See material under the heading ‘‘Modern 
Trend”’ herein. 

58 American Jurisprudence, ‘‘Workmen’s 
Compensation,"’ Sec. 210, note 1; Wamhoff v. 
Wagner, 354 Mo. 711, 190 S. W. (2d) 915; 161 
A. L. R. 1454 (1945). 

245 A. L. R. 16 and cases there cited; 
Schneider on Workmen's Compensation, Perma- 
nent Ed., Vol. 6, Sec. 1542; 58 American Juris- 
prudence, ‘‘Workmen’s Compensation,’’ Sec. 
210, p. 717; 71 Corpus Juris, ‘‘Workmen's Com- 
pensation,’’ Sec. 399. 


“In aimost al] states, compensability in work- 
men's compensation depends upon the injury 
arising ‘‘in the course and out of employment."’ 
In Utah, either one of these two conditions is 
sufficient to support compensability. In Penn- 
sylvania and Texas, the statute requires that the 
injury occur only ‘‘in the course of employ- 
ment."’ 

** Brady v. Oregon Lumber Company, 117 Ore. 
188, 243 Pac. 96; 118 Ore. 15, 245 Pac. 732; 45 
A. L. R. 812 (1926); Annotated Cases 1918 (B), 
p. 769. 

* See footnote 13. 
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shelter elsewhere, thus commingling with 
and becoming a part of the general public.” 


In another English case, decided in 1918, 
compensation was denied to an employee 
injured by an enemy bomb while polishing 
the outside brass of his employer’s prem- 
ises. The court reasoned that the injured 
employee would have been exposed to the 
same bombing, and conceivably have suf- 
fered the same or similar injuries, wherever 
he might have been in the vicinity, regardless 
of his employment.” 

And in another English case, decided also 
in 1918, compensation was denied to an 
employee injured during an enemy bomb- 
ing atack while he was on the public streets, 
the court’s reasoning being that the em- 
ployee was at the time, to all intents and 
purposes, a member of the general public.” 


On the other hand, in the Bird case, de- 
cided later in 1918 and generally regarded 
as the leading English case on the subject, 
workmen’s compensation was held to be 
payable on account of the death of a work- 
man killed when an enemy bomb struck the 
employer’s warehouse where he was work- 
ing. The fact that the warehouse contained 
certain chemicals which emitted suffocating 
smoke when the warehouse was set on fire 
by the bomb was a circumstance which the 
court indicated gave to the employment 
some special or increased hazard above that 
to which the general public was exposed.” 


Lusitania Case 


As far back as 1917, the Supreme Court 
of New Jersey, reversing the lower court, 
upheld workmen’s compensation for a sales- 
man who lost his life while a passenger on 
the S. S. Lusitania when that ship was sunk in 
1915 by a torpedo from a German submarine.” 


While the danger to which this employee 
was exposed was no greater than that of all 
the other several hundred passengers, nev- 
ertheless the death was held to be compen- 
sable, under workmen’s compensation laws, 
because the employee was traveling upon a 
mission for his employer. 


It was argued that the employee could 
have sailed on an American steamer on the 
same date and thereby avoided the obvious 
danger incident to taking passage on a 
British ship carrying munitions through a 
war zone in which German submarines 


** Cooper v. Northeastern, 87 LJKV 187, 114 
LT 55, 32 TLR 131, 9 BWCC 129, CA (1915). 

7 Allcock v. Rogers, 87 LJIKB 693, 118 LT 386, 
34 TLR 324, 11 BWCC 149, HL (1918). 

* Knyett v. Wilkenson, 87 LJKB 722, 118 LT 
476, 11 BWCC 50 CA (1918). 
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were known to be alert for action. How- 
ever, the court pointed out that the em- 
ployer, while not directing the employee as 
to which ship to take, knew all about the 
dangers involved and, nevertheless, offered 
no objection whatever to the employee mak- 
ing the trip on the Lusitania. 


In the course of its opinion, the court 
pointed out that the employee’s presence on 
the ship was connected with his employ- 
ment and then stated that “the fact that the 
ship was lost through none of the common 
perils of the sea but rather by an extraordi- 
nary peril does not make that extraordinary 
peril any less a cause of accident arising out 
of the employee’s employment.” 


The court further stated that if the em- 
ployee had lost his life as a result of the 
sinking of the ship by storm, by a mine or by 
wreckage caused by some malicious in- 
dividual, there could be no question of 
compensation. Pursuing this point, the court 
stated that the fact that the damage was 
done deliberately by governmental agents 
rather than by a private individual or by 
an ordinary, everyday peril could make no 
difference in the matter of compensability. 


Compensability in Attempted 
Rescue of Nonemployee 


As recently as February, 1951, in the 
O’Leary case," the United States Supreme 
Court upheld compensability where an em- 
ployee of a federal contractor was drowned 
while trying to swim through a dangerous 
channel (the use of which had been forbid- 
den by the employer) abutting on an em- 
ployees’ recreation center in an effort to 
rescue some unknown drowning man. The 
court reversed the Court of Appeals for the 
Ninth Circuit and reinstated a district court 
judgment based upon a commissioner’s find- 
ing of compensability. In the majority 
opinion, delivered by Mr. Justice Frank- 
furter, the Court held that “injuries incurred 
in an attempt to rescue persons not known 
to be in the employer’s service undertaken 
in forbidden waters outside the employer’s 
premises” could properly be considered as aris- 
ing “out of and in the course of employment.” 


“Workmen’s Compensation is not confined 
by common-law conceptions of scope of 
employment,” the court said. “The test of 


* Bird v. Keep, 2 KV 692, 87 LJKB 1199, 118 
LT 633, 34 TLR 513, 11 BWCC 133, CA (1918). 

%” Lusitania case—Foley v. United States Rub- 
ber Company, 89 N. J. L. 474 (1917). 

31 O’Leary v. Brown-Pacific-Maxon, 
S. Ct. 470 (1951). 
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recovery is not a causal relationship be- 
tween the nature of the employment of the 
injured person and the accident. . . . Nor 
is it necessary that the employee be engaged 
at the time of his injury in activity of 
benefit to his employer. All that is required 
is that the ‘obligations or conditions of 
employment create the zone of special 
danger’ out of which the injury arose.” 


In a brief, sharply worded dissenting opin- 
ion, Mr. Justice Minton (with the concur- 
rence of Justices Jackson and Burton) 
strongly criticized the majority decision 
and said: “There can be no inference of 
liability here unless liability follows the 
mere relationship of employer and employee. 
‘ The employer is liable in this case 
because he is an employer.” 


War Injuries and Acts of God 


Some analogy to war injuries may per- 
haps be found in injuries suffered by em- 
ployees by reason of some turbulance of the 
elements, generally referred to as acts of 
God, such as injuries suffered as a result 
of lightning, cyclone or tornado, floods, 
earthquakes, etc. 


Special conditions in the type or charac- 
ter of construction or location of places of 
employment and also special chemicals or 
other dangerous materials in working places 
have been held frequently as sufficient rea- 
son to award workmen’s compensation for 
an injury caused by earthquake, tornado, 
storm, lightning, etc.” 


Compensation in Act of God Cases 


As stated by Schneider on workmen’s 
compensation,” the fact that the injury is 


caused by an act of God does not preclude 
liability for workmen’s compensation. The 
real test is whether the employment es- 
pecially exposed the employee to the act of 
God or in some manner accentuated the 
natural hazard thereof.™ 


Some courts have held the accident to 
be compensable under workmen’s compen- 
sation laws when the employment exposed 
the employee to the risk of the elements 
during a sudden storm, even though the risk 
was common to all of the general public 
exposed to the elements during the same 
storm.” 


While there is a division of judicial opin- 
ion on the subject, according “to the more 
liberal view, an injury may be regarded as 
arising out of the employment, if it results 
from a risk or danger to which the work- 
man is exposed by reason of being engaged 
in the performance of his duties; although 
such danger is not inherent in and has no 
necessary or essential connection with the 
particular employment.” * 

In Caswell’s case, decided in 1940," an 
employee was injured when the wall of a 
well-constructed building in which he was 
working fell in upon him as a result of an 
unexpected and unprecedented tropical storm. 
Obviously, the injury arose “in the course 
of employment.” But in this case the em- 
ployee was sheltered from the storm by the 
strongly constructed brick building in which 
he could reasonably have expected to be 
safer than anywhere else. Accordingly, 
compensation was, at first, denied on the 
ground that the injury did not arise “out 
of the employment.” On appeal, the Su- 
preme Judicial Court of Massachusetts held 
that an employee who, in the course of employ- 
ment, is hurt by contact with something 





%2 The following cases are typical of those that 
recognize the rule of compensability where the 
employment exposed the employee to a greater 
or more accentuated hazard than that of the 
general public: Atlantic v. Newton, 118 Va. 222, 
87 S. E. 618 (1916) (employee working near 
electric cables); Hassel v. Industrial, 70 Colo. 
386, 201 Pac. 894 (1921) (employee injured by 
lightning while working on steel bridge partly 
under water); Emmick v. Hanrahan, 201 N. Y. 
S. 637, 40 A. L. R. 402 (1923) (employee injured 
by lightning while working near a steel cable) ; 
Truck v. Industrial, 77 Cal. App. (2d) 461, 175 
Pac. (2d) 884 (1947) (employee injured by light- 
ning while working on wet roof); DeLuca v. 
Ford, 97 Conn. 7, 107 Atl. 611 (1919) (employee 
injured by lightning while working near tall 
trees); American v. Michalski, 20 Ohio App. 80, 
164 N. E. 123 (1928) (employee injured while in 
exposed area protecting employer's premises 
from storm); also Reid v. Automatic, 189 Iowa 
964, 179 N. W. 323 (1920); Central v. Industrial, 
291 Ill. 256, 126 N. E. 144 (1920) (noxious fumes, 
etc., filled the place of employment as the result 
of a storm); Industrial v. Hampton, 123 Ohio 





500, 176 N. E. 74 (1931); London v. Industrial, 
202 Cal. 239, 259 Pac. 1096 (1927), and Maryland 
v, Lilly, 62 Ga. App. 806, 10 S. E. (2d) 110 
(1940) (place of employment collapsed in cy- 
clone because of weakness of structure); Moody 
v. Tilghman, 45 Ga. App. 84, 163 S. E. 521 
(1932) (place of employment contained chem- 
icals easily ignited by electricity); Odell v. Hos- 
tetter, 340 Mo. 1155, 104 S. W. (2d) 671 (1937) 
(employment place contained electrical equip- 
ment attracting and intensifying lightning). 

® Permanent Ed., Vol. 6, pp. 78 and following. 

* Chandler v. Industrial, 55 Utah 213, 184 Pac. 
1020, 8 A. L. R. 930 (1919). 

*® Consolidated v. Mahon, 152 Okla. 72, 3 Pac. 
(2d) 844 (1931); Lebourgeouis v. Lyon, 6 La. 
App. 216 (1927); Nebraska v. Industrial, 206 
Wis. 199, 239 N. W. 432 (1931); McKiney v. 
Reynolds, 79 Ga. App. 826, 54 S. E. (2d) 471 
(1949). 

* American Jurisprudence, ‘‘Workmen’s Com- 
——, Sec. 211, note 9, and cases there 
cited. 

* Caswell’s Case, 305 Mass. 500, 26 N. E. (2d) 
328 (1940). 
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(for example, the factory wall) directly 
connected with his employment receives an 
injury arising “out of employment,” even 
though the force that caused the contact 
was not related to the employment. 


The court recognized, but expressly dis- 
agreed with, the line of cases that require 
a showing of special exposure to danger. 
In the course of its opinion the court said 
that in order to be compensable under 
workmen’s compensation laws, the injury 
“need not arise out of the nature of the 
employment.” It is enough “if it arises out 
of the nature, conditions, obligations, or 
incidents of the employment; in other words 
out of the employment looked at in any 
of its aspects.” 


It is generally held that if an employee, 
by reason of his duties, is exposed to a 
special or particular danger from the ele- 
ments and sustains an injury by reason of 
those elements, the injury is compensable 
under workmen’s compensation.” 


Illustrative of this phase of the general 
rule is the Scott case where a schoolteacher’s 
claim for workmen’s compensation for in- 
juries received by her due to the collapse 
of a school building destroyed by a cyclone 
was upheld by the Supreme Court of Ap- 
peals of Virginia in 1931, the court pointing 
out that the school building was located on 
a high plateau and thus more vulnerable to 
cyclonic attack than a building in a lower 
and less exposed area.” 

On the other hand, several courts have 
held that it is insufficient merely to show 
that the accident occurred from an act of 
God while the employee was active in the 
employer’s service, and that some causal 
connection must be shown between the in- 
jury and the employment or, at least, that 
the employment was one of the contributing 
causes without which the accident would 
not have occurred.” 


Furthermore, there have been numerous 
cases in various jurisdictions denying work- 
men’s compensation benefits when the in- 
jury was attributable to an act of God and 
when there was no feature of the employ- 


* For a complete treatise of the compensabil- 
ity, under workmen's compensation laws, of 
injuries caused directly or indirectly by acts 
of God, see Schneider on Workmen's Compensa- 
tion, Permanent Ed., Vol. 6, Ch. 21, Secs. 1552 
to 1555, inclusive; also 58 American Jurispru- 
dence, ‘‘Workmen’s Compensation,’’ Secs. 257 
and 258; see also annotations in 13 A. L. R. 977, 
16 A. L. R. 1038, 25 A. L. R. 146, 40 A. L. R. 
401. 46 A. L. R. 1218, 53 A. L. R. 1084, 54 A. 
L. R. 96 and 83 A. L, R. 235. 

® Scott v. Carter, 156 Va, 815, 159 S. E. 115, 
83 A. L. R. 229 (1931). 
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ment (time or place or surroundings of 
work) which could reasonably be said to 
have exposed the employee to the hazard to 
any greater degree than the exposure of the 
general public.” 


A good illustration of the cases in which 
some courts have denied workmen’s com- 
pensation benefits for injuries arising out of 
some cause disconnected with employment 
is found in the McCarter case decided in New 
York in 1925.% In that case, the court de- 
nied compensation for injuries caused by 
the explosion of a souvenir war shell on 
premises adjoining the building in which 
the employee was working. In the course 
of its opinion, the court stated that in order 
to justify workmen’s compensation “there 
must be more than mere location of the 
employee in the pathway of an accident 
entirely disconnected with his employment,” 
and further stated that “however strong 
may be the economic and sociological argu- 
ments in favor of a compensation statute 
which practically insures the employee against 
everything except his own misconduct,” 
compensation should not be awarded unless 
the injury resulted from an accident which, 
although unforeseen and unexpected, must 
appear, after the event, “to have had its 
origin in a risk incidental to the employ- 
ment, and to have flowed from that source 
as a rational consequence.” 


These restrictive cases denying compen- 
sation have been strongly criticized in 
Schneider’s highly regarded textbook on 
workmen’s compensation, wherein it is said 
that they appear to be directly in conflict 
with the weight of authority and that they 
appear “to defeat rather than effectuate, the 
humanitarian purposes of the Workmen’s 
Compensation laws.” “ 


Employment Accentuating 
Independent Risk 


Even the so-called “restrictive cases,” 
however, recognize the rule that compensa- 


” Spiller v. Industrial, 331 Ill. 401, 163 N. E. 
406, 60 A. L. R. 1397 (1928); see also 58 Ameri- 
can Jurisprudence, ‘‘Workmen’s Compensation,”’ 
Secs. 257-258; Schneider on Workmen’s Com- 
pensation, Permanent Ed., Vol. 6, Ch. 21, Secs. 
1552-1555. 

** Schneider on Workmen's Compensation, Per- 
manent Ed., Vol. 6, pp. 85-89, with numerous 
cases to this effect. 

* McCarter v. LaRock, 240 N. Y. 282, 148 N. E. 
523 (1925). 

‘#8 Permanent Ed., Vol. 6, Sec. 1552. 





tion should be awarded wherever it appears 
that the nature of the employment or the 
location or conditions under which it 
was performed could reasonably be said to 
have accentuated the exposure to the peril 
which actually caused the injury. 


Schneider on Workmen’s Compensation “ 
cites a large number of cases illustrative of 
typical employments which are regarded 
as accentuating the risks of assaults upon 
employees. These employments include 
bartenders; gang and crew laborers; street- 
car and bus operators; bank messengers; 
cashiers, collectors and others handling 
large sums of money; watchmen; employees 
charged with duties of preserving the peace; 
night employees and employees located in 
dangerous and lawless neighborhoods, etc.” 


An especially interesting case illustrating 
the theory of compensability where the em- 
ployment itself, in some particular, is held 
to expose the employee to a greater degree 
of danger than that of the general public 
is found in the Jvory case, decided in Louisi- 
ana in 1933.° In that case the court upheld 
workmen’s compensation for a Negro em- 
ployee shot by an unknown person while 
the employee was sleeping in a tent furnished 
by the employer in a Louisiana parish where 
Negroes were not customarily allowed. The 
Louisiana court of appeals held that the 
employee, being a Negro, was more exposed 
to danger in that locality than was the 
general public. 


Street Risk and Assault Cases 


There are any number of decisions handed 
down by courts of last resort in many dif- 
ferent jurisdictions wherein workmen’s com- 
pensation was recognized and awarded for 
injuries suffered by employees who were 
injured by third persons or outside causes 
while they were on the public highways or 
otherwise away from their employer’s prem- 





* Permanent Ed., Vol. 6, Sec. 1562. 

“ For a complete treatise of the question of 
compensability, under workmen's compensation 
laws, of injuries resulting from assaults suf- 
fered by employees at. the hands of third per- 
sons, see Schneider on Workmen's Compensa- 
tion, Permanent Ed., Vol. 6, Sec. 1561; also see 
58 American Jurisprudence, ‘‘Workmen's Com- 
pensation,"’ Sec. 265; also see annotations in 15 
A. L. R. 588, 21 A. L. R. 758, 29 A. L. R. 438, 
40 A. L. R. 1122, 72 A. L. R. 110, 112 A. L. R. 
12°78. 

“Ivory v. Philpott, 145 So. 784 (1933). 

* For cases holding that it is immaterial, in 
determining the right to workmen's compensa- 
tion, that the risk that caused the accident is 
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ises in the course of their employment. 
These decisions hold that where employees, 
in the course of their duties, are required 
to be in public streets or highways, the 
hazards of injury are materially increased 
and, consequently, accidents suffered while 
in or traveling upon public streets or highways 
should be held to arise out of employment.” 


For example, in the Wold case, the Su- 
preme Court of Minnesota held that a sales- 
man traveling by automobile encounters the risk 
of being stopped by officers bearing firearms.* 


Similarly, in the Frigidaire case, the court 
of appeals of California held that an em- 
ployee who was required by his employment 
to travel by train and who was injured 
while at a railway station by a bullet fired 
by a police officer in pursuit of a criminal 
upon an adjacent street was entitled to 
compensation.” 


Likewise, in the Greenberg case, the Su- 
preme Court of New York held an em- 
ployee’s survivors were entitled to workmen’s 
compensation when he was killed by gang- 
sters shooting indiscriminately on the street 
while the employee was in the act of sweep- 
ing the sidewalk in front of his employer’s 
building.” 


The Supreme Court of Missouri in the 
Beem case upheld compensation in the case 
of a traveling salesman shot by a highwayman 
while traveling from one town to another.” 


The Supreme Court of New York in the 
Babington case upheld compensation for a 
taxicab chauffeur injured while pursuing a 
lawbreaker at the command of a police officer.” 


In the Montgomery case, the Supreme 
Court of Indiana held an injury to be com- 
pensable when an employee was injured by 
the walls of a stranger’s building blowing 
down upon him while he was parking his 
employer’s car during a storm.” 


The Supreme Court of Colorado in the 
Industrial case similarly upheld compensa- 
tion where an employee, returning home 


one which is shared by all members of the pub- 
lic using the streets under like conditions, see 
71 Corpus Juris 752, note 20 (b); also 51 A. L. 
R. 509 and 80 A. L. R. 126. 

*% Wold v. Chevrolet, 147 Minn. 17, 179 N. W. 
219 (1920). 

” Frigidaire v. Industrial, 103 Cal. App. 27, 
283 Pac. 974 (1930). 

™ Greenberg v. Voit, 250 N. Y. 543, 166 N. E. 
318 (1929). 

5% Beem v. Lee, 337 Mo. 114, 85 S. W. (2d) 441, 
100 A. L. R. 1044 (1935). 

82: Babington v. Yellow Cab, 250 N. Y. 14, 165 
N. E. 728, 61 A. L. R. 1354 (1928). 

%8 Montgomery v. Brown, 109 Ind. App. 95, 27 
N. E. (2d) 884 (1940). 


IL J— November, 1951 





circul 
on a 
blow! 
The 
cause 
prive 
right 
said, 
dang 

In 
Cour 
ion, | 
pense 
on tl 
ment 


whic 
stree 
pede 
satio 
even 
the | 
the « 
in tl 
publi 
at tl 


In 
com 
stre 
subj 
spea 
inju 
subj 


from a business trip to another place, was 
held up and killed by a highway robber.” 


In the McKendree case the Supreme Court 
of Georgia upheld compensability, under 
workmen’s compensation, in a case where a 
circulation manager, while traveling on duty 
on a public highway, was killed by a tree 
blown over on him by a sudden storm.” 
The court held that while the injury was 
caused by an act of God, this did not de- 
prive the survivors of the deceased of their 
right to compensation because, the court 
said, the employee had been exposed to the 
danger of the storm by his employment. 


In 1922, in the Roberts case, the Supreme 
Court of New York affirmed, without opin- 
ion, a lower court decision awarding com- 
pensation to an employee who, while walking 
on the sidewalk in the course of his employ- 
ment, was injured by a bomb exploded in 
front of the Wall Street headquarters of 
J. P. Morgan & Company. The explosion 
occurred during the lunch hour, during 
which time not only the sidewalk but the 
street itself was congested with a crowd of 
pedestrians. It is noteworthy that compen- 
sation was awarded and upheld in this case 
even though the actual risk of injury from 
the explosion was obviously no greater in 
the case of the injured employee than it was 
in the case of all members of the general 
public who happened to be in that vicinity 
at the time.” 


In an excellent A. L. R. annotation as to 
compensability for injuries resulting from 
street risks to which the general public is 
subject, it is pointed out that “generally 
speaking, the fact that the cause of the 
injury was one to which others were equally 
subject will not now necessarily preclude recov- 
ery under Workmen’s Compensation acts. .. .” 


“The earlier cases,” the annotation con- 
tinues, “developed what was known as the 
doctrine of ‘street risks,’ and it was gen- 
erally held that an employee was not entitled 
to compensation for injuries occurring in 
the public streets unless it could be shown 
that the employment involved peculiar ex- 
posure to the perils of the street. Fg 


The annotation concludes that “the ten- 
dency of the later cases involving ‘street 
risks’ is toward a more liberal construction 
of the term ‘arising out of and in the course 
of the employment’. In the majority of 


% State v. Industrial, 80 Colo. 130, 249 Pac. 
653 (1926). 

Globe v. McKendree, 39 Ga. App. 58, 146 
S. E. 46 (1929), aff'd 169 Ga. 510, 150 S. E. 849. 

% Roberts v. Newcomb, 234 N. Y. 553, 139 A. 
L. R. 1473 (1922); citing also 51 A. L. R. 511 and 
80 A. L. R. 126 and several cases in point. 
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jurisdictions, recovery of compensation 
is now permitted where the employee re- 
ceives a street injury while in the course 
of employment, although his employment 
may not have required his presence on the 
streets continuously but only occasionally. . . .” 


In the Jndrisano case," decided in Massa- 
chusetts, compensability was upheld where 
an employee was killed by a continuing 
hurricane. There the employee was remov- 
ing from the sidewalk of the premises on 
which he worked, a large tree branch which 
had been blown down by a hurricane. While 
he was thus engaged another large tree 
branch was blown down upon him by a 
continuation of the same hurricane. The 
court held that while the injury was caused 
by an act of God, nevertheless it was not 
only received in the course of employment 
but also it arose out of employment; con- 
sequently, compensability was upheld. 


In the widely cited Katz case, decided in 
New York in 1922, workmen’s compensation 
was held payable to an employee who, while 
on the public streets in connection with his 
employment, was injured by an _ insane 
pedestrian, although the insane pedestrian 
had no connection with the employee or his 
employer or his employment.™ While this 
case was decided by a divided court, among 
those concurring in the majority decision 
was Judge Cardozo (afterwards Supreme 
Court Justice Cardozo). In that case the 
court said: “If the work itself involves 
exposure to perils of the street, . . . the 
employee passes along the streets when on 
his master’s occasions under the protection 
of the [workmen’s compensation] statute. 

The danger must result from the 
place to make it a street risk, but that is 
enough if the workman is in the place by 
reason of his employment, and in the dis- 
charge of his duty to his employer.” At 
another point in its opinion, the court also 
said: “But the fact that the risk is one to 
which every one on the street is exposed 
does not of itself defeat compensation. . . . 
The question is whether the employment 
exposed the workman to the risks by send- 
ing him on to the street, common though 
such risks were to all on the street.” 


Workmen’s compensation was upheld in 
the Geltman case in New Jersey, decided in 
1942, wherein a salesman, while motoring 





5t In re Indrisano, 307 Mass 526, 30 N. E. (2d) 
538 (1940). 

388 Katz v. Kadans, 232 N. Y. 420, 134 N. E. 
330, 23 A. L. R. 401 (1922). 





to make a sales canvass for his employer, 
died of shock and heart attack brought on 
by the violent assault of a stranger who, 
like the deceased, was operating an auto- 
mobile on the same highway.” 


In 1942 the Supreme Court of California, 
in the Pacific case, upheld compensability 
for a traveling salesman who contracted 
“Joaquin Valley Fever” by his frequent 
business trips into and through that valley.” 


Back in 1927, in the Giliotti case, decided 
in New York, compensation was upheld for 
the death of a hotel chef who perished in 
a hotel fire. The court held that since 
Giliotti was required to live on the hotel 
premises which caught fire, the accident 
arose out of the employment.” 


In 1935, in the London case,” the Su- 
preme Court of Colorado upheld workmen’s 
compensation in a case wherein a salesman 
was killed by a friend who suddenly went 
insane while the salesman was using the 
friend’s telephone on a business call in no 
way related to the friend. In upholding 
compensability, the Colorado court said: 
“when one is reasonably required to be 
at a particular place at a particular time, 
and there meets with an accident, although 
it be one that any other person then there 
and present would have met with irrespec- 
tive of this employment, that accident is one 
arising out of the employment of the in- 
jured person.” 


Modern Trend 


The unmistakable trend in the last three 
decades has been toward a liberal line of 
reasoning which will recognize and uphold 
compensability so long as the injury was 
received by the employee in the course of 
his employment.“ 


The modern trend of courts all over the 
land appears to be to “interpret Workmen’s 
Compensation laws more and more liber- 
ally and to emphasize the basic rule that 
Workmen's Compensation laws should be 
construed liberally in behalf of the claim- 
ant and all doubts resolved in his favor, 
in order to extend maximum protection to 
the employee and his family.” “ 


” Geltman v. Reliable, 128 N. J. L. 443, 25 Atl. 
(2d) 894, 139 A. L. R. 1465 (1942). 

* Pacific v. Industrial, 19 Cal. (2d) 622, 122 
Pac. (2d) 570, 141 A. L. R. 798 (1942). 

" Giliotti v. Hoffman, 246 N. Y. 279, 158 N. E. 
620, 56 A. L. R. 500 (1927). 

* London v. McCoy, 97 Colo. 13, 45 Pac. (2d) 
900 (1935). 

* Tllustrating the trend toward liberal inter- 
pretations of workmen's compensation laws, see 
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This modern trend of our courts is well 
illustrated by the Havey case, decided in 
1941 by the Supreme Court of Louisiana, 
upholding workmen’s compensation for the 
death of an employee who was killed by the 
collapse of a strong and well-built building 
which happened to be in the path of a cy- 
clone. Expressly refusing to base its de- 
cision on any special circumstances or on 
any condition or location of the building 
which might indicate special or accentuated 
exposure to danger, the Louisiana court 
declared: “We prefer to place our decision 
on what we believe to be a sound footing, 
that the deceased, by reason of his employ- 
ment, was required to be in a_ building 
which fell upon him; that his death was 
due to the fact that his employment neces- 
sitated that he be at the place where the 
accident occurred and that, therefore, giving 
the compensation act the liberal interpre- 
tation to which it is entitled, the accident 
arose out of, and was incident to the em- 
ployment.” * 


The increasing tendency of the courts to 
uphold compensation in practically all cases 
where the employee is injured “in the 
course of employment” is further illustrated 
by a very recent decision—the Industrial 
Indemnity case—by the court of appeals of 
California.” In this case a waitress standing 
near the cash register in a restaurant was 
accidentally killed by a shot fired at a cus- 
tomer by his estranged wife. In that case 
the waitress had no connection whatsoever 
with the customer or with his wife and 
there was no advance warning of the dan- 
ger. The California court in upholding 
compensability based its decision largely 
upon the fact that if the employee had not 
happened to be where she was in the course 
of her duties, she would not have been 
killed. In connection with a rather com- 
plete review and discussion of many work- 
men’s compensation cases recognizing the 
modern trend toward awarding compensation 
wherever possible, the California court ex- 
pressed the opinion that the present-day 
weight of authority authorizes compensation 
to any employee injured in the course of 
his employment, when that employment 
brings the injured employee within the 
range of peril by requiring his presence at 


58 American Jurisprudence, ‘‘Workmen’s Com- 
pensation,’’ Sec. 210, note 19. 

* Official opinion of the Attorney General of 
Florida, February 9, 1951. 

® Havey v. Caddo, 199 La. 720, 6 So. (2d) 747 
(1941). 

*® Industrial Indemnity v. Industrial, 214 Pac. 
(2d) 41 (1950). 
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the point and time where and when the 
peril actually strikes. 


Division of War Injuries Cases 


War injuries may well be divided into 
the following four general classifications: 


(1) War injuries received by employees in 
war plants, that is, establishments engaged 
in production of products for use by our 
armed forces (for example, guns and other 
ordnance, ammunition, airplanes, tanks, war- 
ships, transports, automotive equipment, 
food, medicine, uniforms, etc.). 

(2) War injuries received by employees in 
any civilian activity essential to the mainte- 
nance of the national war effort (for example, 
construction, operation and maintenance of 
railroads, airlines, motor transport, public 
highways, telephone, telegraph and radio 
systems, light, heat and power plants, water 
systems, etc.). 


As to war injuries falling under either of 
these two general classifications, if the 
reasoning of the majority cases previously 
cited is followed, there appears to be hardly 
any room for doubt that they would be 
held to be compensable under workmen’s 
compensation laws. Of course it is entirely 
possible and even probable that the de- 
cisions in some of the states would deny 
compensabilty, but such decisions could 
hardly be expected in more than a small 
number of jurisdictions. 


(3) War injuries received by employees at 
a place where their employment required them 
to be and at, or dangerously near, a place 
which could normally be regarded as a natu- 
ral target for enemy action (for example, in 
or near a war plant or an essential struc- 
ture, such as an important bridge or high- 
Way, or an essential activity center, such as 
an administration center of national govern- 
ment or of the armed forces). 


While this third classification would in- 
clude chiefly those who were not actually 
employed in or on the war plant or essential 
structure or essential activity which was the 
target of enemy action but whose regular 
employment placed them in such physical 
proximity as to cause them to receive the 
war injury, here again it would appear that 
in a minority of jurisdictions compensability 
might be denied, principally upon the ground 
that the injury resulted from a peril not 
connected in any way with the injured em- 
ployee’s employment and that the danger 
to which the injured employee was exposed 
was no greater than that of the general 
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public. Nevertheless, if the reasoning of 
the majority cases previously cited is fol- 
lowed, it appears to be more than likely 
that compensability in this classification 
would be upheld in a great majority of 
jurisdictions. 


(4) War injuries received by employees 
who, at the time and place of injury, do 
not come within any of the three foregoing 
classifications. This group would include, 
chiefly, nonwar work employees receiving 
war injuries at a place which was neither a 
war plant nor an essential activity or essential 
structure nor a natural target for enemy 
aciton and not dangerously near any of the 
foregoing. For example, an employee in a 
theater, far removed from any war plant 
or essential activity or natural target for 
enemy action, might nevertheless be injured 
by a bomb intended for some natural war 
target but accidentally striking the theater 
instead. 


In cases falling under this last general 
classification, it is believed that while some 
few courts might possibly uphold the claim, 
the great majority would reject compensa- 
bility under workmen’s compensation stat- 
utes on the basis that there was nothing 
about the nature or location or condition 
or character of the employment even re- 
motely related to the war peril from which 
the injury arose. 


Unfortunately it is entirely possible that 
the next war may involve the use of such 
powerfully destructive bombs as to maim 
or kill practically everyone in a large city. 
In such event, it would probably be argued 
that the entire city was a war target, and 
it would be contended that compensation 
should be awarded to every injured em- 
ployee, since his place of employment was 
within the war-target area. In response it 
might well be pointed out that the real 
cause and purpose of the bombing was not 
the city itself but rather the specific war 
targets located within the city. 


Consequently, in such cases it is believed 
that compensability would be limited, in 
most jurisdictions, to employees whose in- 
juries came within one of the first three 
classifications above. 


No Final and Authoritative Decisions 


In conclusion let me frankly confess that 
I realize fully that the opinions I have 
expressed may be directly contrary to the 
opinions of others who have given the sub- 
ject just as much study as I have. Since 
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there have been no final and authoritative 
decisions directly in point, the best that 
anyone can do is to try to reach logical 
and reasonable conclusions by analogy, after 
consideration of decisions in cases where 
the injury did not originate with, or flow 
from, the employment itself. Obviously, no 
one can be sure of the correctness or in- 
correctness of such conclusions. Further- 
more, no one can comment dogmatically 
with any degree of certainty upon this in- 
volved subject unless he happens to be one 
of a certain group of nine eminent and 
distinguished jurists. Even then, in order 
to be absolutely sure of his ground, he 
would have to happen also to be one of the 
majority of that eminent and distinguished 
group. 


On one point, however, I am absolutely 
confident that we can all unite without even 
a shadow of dissent. With heart and mind 
we can all join in the fervent hope that 
the questions involved in this discussion 
will remain academic and that a merciful 
Providence may yet spare us from the 
tragic conditions which would require au- 
thoritative court decisions. [The End] 


Appendix A— 
Pending War Damage Legislation 


In December, 1950, the House of Repre- 
sentatives passed a bill (H. R. 9802) which 
merely authorized the reactivation of the 
War Damage Corporation for the insur- 
ance of war risks on damage to real and 
personal property and which made no pro- 
vision whatever for insurance or reimburse- 
ment for employers’ liability under workmen’s 
compensation laws for war injuries. Al- 
though the bill was approved by the Senate 
Banking and Currency Committee, it was 
never acted on by the Senate because of 
the congestion in the closing days of the 
last Congress. 


In the present Congress, several war 
damage bills have been introduced both in 
the House and in the Senate. Some of 
these bills merely call for government pro- 
tection for damage to real property; others 
include also provisions for government re- 
insurance of whatever liability may exist 
in the matter of workmen’s compensation; 
while others include relief and maintenance 
for civil defense volunteers injured in the 
course of their duties. 


War damage legislation now pending before 
the House Committee on Banking and Cur- 
rency includes: 


H. R.-1031, introduced by Congressman 
McKinnon of California to reactivate War 
Damage Corporation for insurance and 
reinsurance protection against war damage 
to real and personal property, workmen’s 
compensation benefits and compensation 
for injury or death suffered by civil defense 
workers in the performance of duties; 


H. R. 2332, introduced by Congressman 
Wolcott of Michigan to reactivate the War 
Damage Corporation to provide protection 
by insurance and reinsurance for war dam- 
age to real and personal property; 


H. R. 2827, introduced by Congressman 
Multer of New York to reactivate War 
Damage Corporation for insurance and re- 
insurance protection for war damage to real 
and personal property and for workmen’s 
compensation benefits, and compensation for 
injury and death suffered by civil defense 
workers in performance of their duties; 


H. R. 3693, introduced by Congressman 
Multer of New York for the same purposes 
as H. R. 2827 but, in addition, to provide 
war-injury protection for federal employees 
who are subject to the Federal Employees’ 
Compensation Act. 


No hearings have yet been held on any 
of these House bills, and there does not 
seem to be any prospect of such hearings. 
The House leaders appear to feel that the 
Senate should take the lead in these matters 
this time. 


War damage legislation now pending before 
the Senate Banking and Currency Committee 
includes: 


S. 114, introduced by Senator Ferguson of 
Michigan, reactivating War Damage Corpo- 
ration so as to provide insurance and re- 
insurance protection for war damage to 
real and personal property, and reinsurance 
protection for liability under workmen’s 
compensation or other employers’ liability acts; 


S. 439, introduced by Senator Magnuson 
of Washington, reactivating the War Dam- 
age Corporation to provide insurance and 
reinsurance protection against war damage 
to real and personal property; 


S. 1309, introduced by Senator Ives of 
New York and Senator Douglas of Illinois, 
reactivating the War Damage Corporation 
to provide insurance and reinsurance pro- 
tection for war damage to real and personal 
property, and for liability under workmen’s 
compensation and other employers’ liability 
acts, and for compensation for injury or 
death suffered by civil defense workers in 
the performance of their duties; 
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S. 1848, introduced by Senator Frear of 
Delaware (at the request of the United 
States Budget Bureau), authorizing the 
payment of indemnities by the government, 
under authority and proclamation of the 
President, for war damage to property and 
for restoration of essential industrial facili- 
ties, and for maintenance compensation to 
civilians suffering war injuries, and for 
maintenance compensation, in lieu of work- 
men’s compensation or other employers’ lia- 
bility, to employees suffering war injuries. 


This most recent bill, S. 1848, is gener- 
ally regarded as the Administration Bill be- 
cause it was prepared and presented by the 
United States Bureau of the Budget after 
consultation with all executive governmental 
departments. Presumably this bill, S. 1848, 
has the approval of the White House. 


This Administration Bill, S. 1848, also 
includes provisions authorizing the Presi- 
dent to declare that a bombing has assumed 
the proportions of a “war disaster” and, 
thereupon, to provide medical and hospital 
service and limited relief and income mainte- 
nance for injured citizens and the survivors 
of those who are killed, and at the same 
time to relieve employers and insurance 
companies from any obligation to pay work- 
men’s compensation benefits for such war 
injuries. Significantly, this provision for 
Presidential proclamation—that workmen’s 
compensation for war injuries shall be in- 
operative—would be limited to a_ period 
covered by the Presidential proclamation, 
which period could not exceed six months 
after the close of the next general session 
of the state legislature, following enactment 
of the bill, in the state where the injuries 
occurred. 


Although several hearings have been con- 
ducted in 1951 on the Senate bills by a 
banking and currency subcommittee under 
the chairmanship of Senator Frear, no defi- 
nite legislative action has been taken on 
any of these bills, 

The nature and scope of the problems 
involved in the proposed war-damage legis- 
lation are extremely complex and intricate. 

As each phase of the subject is explored, 
new vistas of uncertainty unfold in every 
direction, and each new phase produces 
manifold questions to which no one, thus 
far at least, appears to have satisfactory 
answers. 

Should war-damage insurance be on a 
voluntary or compulsory basis? 

Should the protection be by direct govern- 
ment insurance or by government reinsur- 
ance, or both? 
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Should workmen’s compensation benefits 
for war injuries be geared to the various 
state rates or should they be on an aver- 
age national scale? 


Should protection be afforded against in- 
jury from bacterial warfare? 


How much protection—or relief—can the 
entire resources of the nation afford? 


Should preference be given to provision 
for rebuilding war-damaged war plants or 
war-damaged houses? 


Should some definite standards be set 
and included in war-damage legislation or 
should these matters be left to the dis- 
cretion of government officials? 


To what exent should individual need be 
considered ? 


The foregoing are just a few of the hun- 
dreds of questions arising in every war- 
damage legislative hearing or conference. 

No one can predict with any degree of 
confidence just what war-damage legislation 
will be enacted. At present, S. 1848, the 
Administration Bill (after being polished up 
and corrected in many particulars), appears 
to have more chance of enactment than any 
other pending bill. Yet it is very doubtful 
whether any of this legislation will be enacted 
unless and until an enemy attack actually 
occurs or becomes apparently imminent. 


Appendix B— 
Federal Legislative Powers 


In some quarters it has been suggested 
that legislation should be sought in all of 
the various states amending the workmen’s 
compensation laws so as to specifically ex- 
clude war injuries. Such suggestions have 
not been considered practical or attainable. 
Aside from the political and psychological 
aspects, such legislation would have to be 
sought in at least 49 different jurisdictions, 
with no assurance whatever of success and 
with real probability of an uncertain num- 
ber of states either declining to pass such 
amendatory legislation or perhaps swinging 
so far in the other direction as to insert in 
their workmen’s compensation laws some 
provisions to insure inclusion, rather than 
exclusion, of liability for war injuries. 


Some able lawyers have raised a ques- 
tion as to the validity of any Congressional 
enactment which sought to invalidate any 
liability under state workmen’s compen- 
sation laws for war injuries. Of course any 
question involving constitutional points is 
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always open to debate. Nevertheless, the 
general and prevailing opinion is that in 
time of war or in time of national emer- 
gency when the nation is preparing for 
war, the Congress may constitutionally pro- 
vide for the moratorium or cancellation of 
liabilities arising either under law or under 
contract. 

Article I, Section 8, of the Constitution 
empowers the Congress “to declare war 
and provide for the common defense,” etc. 
The constitutional war powers of Congress 
have been construed and interpreted by 
many courts, including the Supreme Court 
of the United States. In practically every 
instance wherever the Court could find any 
reasonable hypothesis under which the chal- 
lenged enactment could be considered to be 
related in any degree to the exercise of 
Congressional authority providing “for the 
common defense,” the enactments have 
been held to be constitutional. 


In view of the fact that the Congress 
has been held to be authorized to draft 
citizens into military service (not only in 
time of actual war but also in emergency 
times when war is threatened), to enact 
moratorium statutes preventing, for an in- 
definite and indeterminate period, enforce- 
ment of legal rights under admittedly valid 
contracts and laws for the internment, with- 
out trial, of citizens of enemy countries, 
and to enact laws providing for price con- 


trol and rent control and rationing of vari- 
ous commodities, to contemplate any adverse 
decision upon a Congressional enactment 
invalidating the employer’s liability for war 
injuries would be unreasonably optimistic. 


As President John Quincy Adams once said: 
“This power is tremendous. It is strictly 
constitutional; but it breaks down every 
barrier so anxiously erected for the pro- 
tection of liberty, property, and of life. To 
the end so that war may not result in de- 
feat, freedom of speech may, by act of Con- 
gress, be curtailed or denied, so that the 
morale of the people and the spirit of the 
Army may not be broken by seditious utter- 
ances; freedom of the press curtailed to pre- 
serve our military plans and movements from 
the knowledge of the enemy; deserters and 
spies put to death without indictment or trial 
by jury; ships and supplies requisitioned; 
property of alien enemies, theretofore under 
the protection of the Constitution, seized 
without process of law in the ordinary sense 
of that term; prices of food and other ne- 
cessities of life fixed or regulated; railways 
taken over and operated by the govern- 
ment; and other drastic powers, wholly in- 
admissible in time of peace, exercised to 
meet the emergencies of war.” 


An excellent annotation as to the war 
powers of Congress may be found in 137 
A; LR, 1256. 








LIABILITY FOR 


Explosion Resulting from Delivery 


of Fuel to Defective Installation 


By JOHN R. BAYLOR 


The author delivered this paper before 
the Committee on Casualty Insurance 
Law, Insurance Law Section, American 
Bar Association, September 18. He is 
a member of the law firm of Baylor, 
Evnen & Baylor, Lincoln, Nebraska. 





HERE SEEM TO BE some trends in 
applying the rules relating to liability of 
suppliers of explosive fuels that make one 


wonder if the courts actually believe the 
generalizations they reiterate. This ques- 
tion is raised in regard to the following 
circumstances: 


A dealer in gas, gasoline, propane, butane 
or other explosives, at the request of an oc- 
cupant of certain premises, makes delivery 
of an order to tanks or pipes entirely 
owned by and under the control of the cus- 
tomer. Due care is used by the dealer in 
regard to the quality and quantity delivered 
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and in regard to the activities required in 
transferring the order from the dealer’s 
mains or tanks or trucks to the installa- 
tions of the customer. After delivery an 
explosion occurs due solely to the defec- 
tive installation of the customer. 


Under such circumstances the frequently 
reiterated rule as to the negligence of the 
deliverer is, in substance, that the deliverer 
is not an insurer (see: 25 A. L. R. 265, 29 
A. L. R.. 1252, 47 A. L. R. 489, 90 A. L. R. 
1082, 151 A. L. R. 1261; Tipton, “Liability of 
a Gas Company for Personal Injuries,” THE 
INSURANCE LAW JouRNAL, April, 1948, page 
275) and that the deliverer is chargeable with 
negligence in making delivery to such 
equipment only if he has notice of a defect 
in the equipment of his customer. 


Restatement of the Law of Torts, Section 
478 (1934); Allegretti v. Murphy-Miles Oil 
Company, 363 Ill. 137, 1 N. E. (2d) 389 
(1936); Clay v. Butane Gas Corporation, 
17 NEGLIGENCE CASES 721, 151 Neb. 876, 
39 N. W. (2d) 813 (1949); Schmeer v. 
Gaslight Company of Syracuse, 147 N. Y. 
529, 42 N. E. 202 (1895); Fritsch v. Atlantic 
Refining Company, 307 Pa. 71, 160 Atl. 699 
(1932) ; Doyle v. Atlantic Refining Company, 
357 Pa. 92, 53 Atl. (2d) 68 (1947); Cantner 
v. James M. Castle, Inc., 322 Pa. 166, 185 
Atl. 264 (1936); Peterson v. Betts, 24 Wash. 
(2d) 376, 165 Pac. (2d) 95 (1946). 


But after stating a rule to that effect, some 
courts of recent years have held that al- 
though the dealer did not have actual ac- 
quaintance with the defect, neverthless his 
knowledge of certain conditions constituted 
notice of the possibility of a defect and 
raised a duty to inspect the customer’s in- 
stallations before making delivery. How- 
ever, the trend of decisions has been to 
decrease the owner’s or occupant’s duty 
of knowing of defects in his own equipment 
and appliances. 


Knowledge Held No Notice 


It was early held that where the customer 
requested the gas company to turn on the 
gas, the company’s knowledge that the cus- 
tomer’s pipes had long been in disuse did 
not constitute notice of a defect therein and 
raise a duty to refrain from delivery of gas 
until after an inspection was made. (Smith 
v. Pawtucket Gas Company, 24 R. I. 292, 52 
Atl. 1078 (1902).) 


In 1914 the West Virginia Supreme Court 
held that the gas company’s agent had no 
duty to turn off the gas supply even though 
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he witnessed a flood followed by a fire at 
the customer’s house. (George v. Tri-State 
Gas Company, 74 W. Va. 177, 81 S. E. 722, 
(1914).) As will be pointed out, the Cali- 
fornia Supreme Court in 1933 held that 
knowledge of similar circumstances did 
constitute notice of a defect and raise a 
duty on the part of the gas company to 
inspect the customer’s premises or turn off 
the gas. 


Where, during delivery made to the gaso- 
line storage tank in the basement of a 
filling station, gasoline overflowed from the 
uncapped measuring vent of the storage 
tank, it was held that neither a custom 
of measuring the contents of the filling 
station’s gasoline storage tank nor the duty 
to deliver only the amount of gasoline 
ordered imposed upon the deliverer the duty 
of inspecting the contents of the tank or 
of ascertaining that the measuring vent cap 
was in place. (Fritsch v. Atlantic Refining 
Company.) 


Apparently the ease with which inspection 
and discovery of the defect could be made 
by the deliverer was immaterial. The vent 
pipe of a storage tank for an oil furnace 
became clogged with ice, so that during 
delivery of fuel oil the tank exploded in- 
juring the property of the plaintiff, an inno- 
cent third party. The vent pipe was within 
a foot of the filler pipe through which the 
defendant’s driver was transferring the fuel 
oil from the defendant’s truck. The driver 
could have detected the clogging of the 
air vent merely by holding his hand over it; 
the driver knew that an obstructed air vent 
was dangerous and had tested air vents at 
other times when he thought of it. The 
Supreme Court of Illinois directed a ver- 
dict for the defendant on the ground that 
the driver did not know of the clogging of 
the air vent and had no duty to discover 
it. (Allegretti v. Murphy-Miles Oil Company.) 


The Washington Supreme Court heard 
argument three times on a close question 
of notice to the deliverer of gasoline before 
it finally reversed a judgment against the 
deliverer and dismissed the complaint. The 
plaintiff, the tenant and operator of a filling 
station, was injured by an explosion in a 
small vault through which ran the filler 
pipe to the gasoline storage tanks and 
which also contained an air compressor 
motor, the switches of which violated the 
state safety code. The evidence disclosed 
that the drivers of the defendant deliverer 
of gasoline knew that the mouth of the 
filler piper, located several feet away from 
the vault, was defective in that small 
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quantities of gasoline spilled over and ran 
down the sides of the pipe during filling 
of the storage tank and that the drivers 
also had seen the construction of the vault, 
but there was no evidence that any agent 
of the deliverer knew of the location of 
the filler pipes in the vault or of the con- 
dition of the motor switches. The court 
held that such knowledge on the part of 
the deliverer did not impose a duty to in- 
spect the customer’s premises, and, accord- 
ingly, the deliverer as a matter of law was 
not negligent in making delivery to installa- 
tions which did not comply with the statutory 
specifications. (Peterson v. Betts (1946).) 


Knowledge Held Notice 


In contrast to the foregoing decisions, 
other courts have held that the deliverer’s 
knowledge of certain unusual circumstances 
constituted notice to the deliverer that some 
dangerous situation might exist in the cus- 
tomer’s installations and, accordingly, a jury 
might find that the deliverer was negligent 
in failing to discover the danger before 
making delivery. 

In Schmeer v. Gaslight Company of Syra- 
cuse, the evidence disclosed that the plaintiff 
was injured by an explosion caused by gas 
escaping from an uncapped pipe in a new 
building when the gas was turned on for 
the first time; that the defendant gas com- 
pany had received and approved the blue- 
prints of the gas pipe system throughout 
the whole building and, accordingly, knew 
that when gas was turned into the first 
floor it would enter pipes throughout the 
building; that permission was given a first- 
floor tenant to turn gas into his apartment; 
and that the plaintiff had not applied for 
gas in his second-floor apartment. Revers- 
ing a nonsuit, the court of appeals held that 
a jury might find the gas company negligent 
in failing to inspect the pipes of the second- 
floor tenants who had not applied for gas, 
when it knew that such tenants would be 
affected by the turning on of the gas at 
the application of first-floor tenants. By 
its opinion the court specifically limited its 
holding. The question of whether knowl- 
edge of the piping system constituted notice 
of a possible defect imposing the duty to 
inspect specifically was said to be a ques- 
tion for the jury and not one of law for 
the court. However, as a matter of law, 
it was said that there could never be a duty 
to continue inspection after gas was first 
turned into a new building, nor a duty to 
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inspect the pipes of the person who applied 
for the gas, nor a duty to discover hidden 
defects. 


Notwithstanding the limitations in the 
Schmeer case and the early holding that 
knowledge of a flood and fire did not im- 
pose a duty to cut off the gas supply (George 
v. Tri-State Gas Company), the California 
Supreme Court held that a gas company 
may be found negligent in not inspecting 
the pipes in a customer’s house or in not 
stopping the gas supply thereto upon being 
informed of a washout in the street in front 
of the house. A water main in no way 
owned or controlled by the defendant gas 
company broke, so that by the ensuing flow 
of water a large area of the street was 
washed away uncovering the defendant’s gas 
main. A fireman, knowing that the defend- 
ant had electric power poles in some parts 
of the city, telephoned the defendant and 
told it of the washout but mentioned only 
danger to the light poles. The call was 
referred not to the gas department of the 
defendant but to the electric department 
which, knowing that the power poles in 
that part of the city were owned and con- 
trolled by another company, sent no inspec- 
tor to the scene. Several hours later the 
plaintiffs and their house were injured by 
an explosion caused by gas escaping not 
from the defendant’s main in the street but 
from the pipes in the plaintiff's house dis- 
lodged by the washout. In affirming a 
verdict and judgment against the gas com- 
pany, the court said: 


“Although Lieutenant Shade asked the 
operator who received his call for the elec- 
tric trouble department, this should have 
made no difference since the receiving oper- 
ator transferred all complaints, whether 
concerning gas or electric service, to the 
service switchboard, and the persons in 


charge of that board thereafter noti- 
fied the gas or electric department, depend- 
ing on the nature of the complaint. 

The jury may well have concluded that the 
persons who received the complaints were 
highly negligent in failing to perceive from 
the description received of the conditions 
in the street that the gas pipes were most 
likely to be affected and the lines and prop- 
erty of the residents in the district en- 
dangered, and that said persons on the 
service switchboard plainly should have 
notified the gas department of the com- 
pany.” (Gerdes v. Pacific Gas & Electric 
Company, 219 Cal. 459, 27 Pac. (2d) 365, 
90 A. L..R. 1071 (1933).) 
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Although in Holsclaw’s Administrator v. 
Louisville Gas & Electric Company, 267 Ky. 
56, 100 S. W. (2d) 805 (1937), the supreme 
court affirmed a jury verdict for the defend- 
ant, the grounds of decision seem to indi- 
cate that a jury would be justified in finding 
that the knowledge of a change in gas 
pipes and meter during remodeling of prem- 
ises would charge the gas company with 
the duty to inspect such pipes and meter 
if the knowledge were possessed by an 
agent with proper authority. The owner 
of a building remodeled the first floor and 
moved the location of the gas meter 20 feet. 
The plaintiff's decedent, a tenant in another 
part of the building, was killed by an ex- 
plosion resulting from a leak at the junction 
of the new 20 feet of gas pipe and the old 
pipe. A meter reader of the defendant gas 
company knew of the change, but no inspec- 
tion of the new pipes was made. The ap- 
pellate court held that the trial court did 
not err in taking from the jury the meter 
reader’s testimony, but the sole ground of 
the holding was the meter reader’s lack of 
authority to report conditions of pipes. It 
would seem that if the change in pipes and 
possibly even the mere fact of remodeling 
the premises had been known to a prop- 
erly authorized agent of the gas company, 
the holding of the court would have been 
otherwise. 


In Clay v. Butane Gas Corporation, the 
plaintiffs were the owner and tenants of a 
building damaged by an explosion resulting 
from the escape of butane gas from an 
uncapped pipe within the building. The 
defendant’s service manager, before its 
driver made delivery to the butane storage 
tank outside the building, knew that the 
plaintiff had run out of butane and tempo- 
rarily had hooked up his cafe stoves to 
bottle gas not procured from the defendant. 
The driver saw the used bottle-gas cylinder 
leaning against the building when he ar- 
rived to make delivery. Before filling the 
butane tank the driver made sure that the 
valve on the pipe leading from the tank to 
the building was closed. Twenty minutes 
after the tank was filled, the explosion oc- 
curred. A witness for the plaintiff testified 
that after the explosion and fire he saw gas 
escaping from the uncapped end of the bu- 
tane pipe inside the building. On _ the 
defendant’s appeal from a verdict for the 
plaintiff, the supreme court said: 


“Generally speaking, a gas company 
which does not install, own, or control the 
pipes or appliances in a customer’s build- 
ing is in no way responsible for the condi- 
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tion in which they are maintained, and 
consequently is not liable for injuries caused 
by a leak therein of which it has no knowl- 
edge. This rule is followed extensively in 
this country.” 


Notwithstanding its statement of the 
foregoing rule, the court held that the de- 
fendant’s driver, knowing that the butane 
tank had been disconnected for the installa- 
tion of the bottle-gas tank, should have 
examined the plaintiff's equipment and ap- 
pliances and that the failure to inspect and 
ascertain whether the pipe from the butane 
tank had been capped inside the building 
and whether gas was escaping therefrom 
was sufficient to create a jury question as 
to the defendant’s negligence. 


Apparently as a second ground for affirm- 
ing the judgment in favor of the plaintiff 
in the Clay case, the court said: 


“In Julian v. Sinclair Oil & Gas Co., 168 
Okl. 193, 32 P. (2d) 31, 36, where the gas 
company contended since it was not the 
owner of the pipes at the point where the gas 
escaped it was not charged with the 
responsibility of inspecting such pipes and 
was not liable for injuries occasioned by 
faulty material which it did not own, the 
court said: ‘As we view it, this fact alone 
would not absolve the company from lia- 
bility. The gas which caused the damage 
was defendant’s gas and was turned into 
the pipes by defendant with knowledge on 
its part that it was a highly dangerous sub- 
stance and subject to escape. Through 
the duly appointed agents and employees, 
defendant was charged with knowledge that 
its gas was being transported through the 
pipes in question.’ The question as to 
whether the gas company had exercised 
such a degree of care and caution as was 
commensurate with the known nature of 
natural gas was held an issue of fact which 
under proper instructions should be sub- 
mitted to a jury. The same, by analogy, 
would apply to butane gas in the in- 
stant case.” 


The Julian case cited by the Nebraska 
court involved gas pipes on land leased by 
the defendant but not owned by it. The 
defendant was drilling for oil on the land 
and controlled the pipes. Application of 
the quotation from the Julian case to the 
Clay case where the pipes and appliances 
were entirely under the control of the plain- 
tiff would seem to indicate a tendency on 
the Nebraska court’s part to impose on 
the supplier or deliverer of explosive fuel 
a duty to inspect the customer’s appliances 
and installations before delivery, regardless 
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of the deliverer’s knowledge of circum- 
stances indicating the possibility of de- 
fects therein. 


Negligence of Absentee Owner 


It has not yet been disputed that an owner 
of property who has knowledge of the spe- 
cific defect which caused the escape or ex- 
plosion of the explosive, as distinguished 
from knowledge of a condition which might 
indicate the existence of a latent defect, and 
who fully appreciates the danger inherent 
in such defect is negligent as to a third 
person (Holsclaw’s Administrator v. Louis- 
ville Gas & Electric Company), contributorily 
negligent so as to bar his own recovery from 
the supplier of the explosive (Smith v. Paw- 
tucket Gas Company) and negligent as to his 
tenant or employee of such tenant to whom 
he has failed to disclose such defect if 
latent (Doyle v. Atlantic Refining Company). 


Until recently it seems to have been clear 
that an owner of an installation in which 
a defeat caused or contributed to the dam- 
age could not recover from the gas com- 
pany regardless of whether the owner knew 
of the defect or its inherent danger. (Ale-x- 
andria Mining and Exploring Company v. 
Painter, 1 Ind. App. 587, 28 N. E. 113 (1891).) 


The installation or maintenance of equip- 
ment without compliance with a statute or 
official regulation presents a jury question 
as to the negligence of the owner of the 
real estate upon which such equipment was 
maintained. (Rice v. King, 16 NEGLIGENCE 
Cases 1020, 214 Ark. 813, 218 S. W. (2d) 91 
(1949); see also Peterson v. Betts.) In the 
Arkansas case the plaintiff was an innocent 
neighbor injured by an explosion of a 
butane tank of a type not approved by a 
state agency. The tenant operator of the 
cafe and owner of the butane appliances and 
the company supplying the butane were joined 
with the landlord as defendants, but it 
appears from the court’s opinion that the 
tenant cafe operator and the butane gas 
company both had confessed judgment and 
made settlement, so that only the question 
of the landlord’s liability is treated by the 
opinion. In the Washington case the court 
indicated that the defendant landlord was 
negligent in installing a motor in a vault 
containing gasoline pipes in violation of a 
Statute, although liability to the tenant in- 
jured in consequence thereof was avoided 
because of the provisions of the lease. 
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However, in an action by an owner 
against the supplier of explosive fuel 
wherein it appeared that both the owner 
and the supplier knew that compliance with 
the statute had not been had, the Mississippi 
Supreme Court held that both the ques- 
tions of negligence and contributory negli- 
gence were for the jury to decide. The 
explosion resulted from an uncapped gas 
pipe hidden by the builder in the floor of 
the plaintiff's new house. This condition 
was unknown to either the owner or the 
gas company, and there were no circum- 
stances indicating the possibility of the ex- 
istence of such uncapped pipe. An ordinance 
required that the gas pipes of a new build- 
ing be examined by a city inspector before 
the gas was turned on. Although by the 
ordinance the duty of effecting such inspec- 
tion was on the owner and not the gas 
company, the gas company’s custom was 
to refuse to turn on the gas until it was 
informed that the inspection had been made. 
Both the company and the owner knew 
that no inspection had been made prior to 
turning on the gas at the insistance of the 
owner. Under such circumstances the 
owner’s right of recovery was held to pre- 
sent a jury question. (Mississippi Public 
Service Company v. Bassett, 184 Miss. 6, 
184 So. 419 (1939).) 


In the Mississippi case both the owner and 
the gas company had equal knowledge of 
circumstances which might indicate the ex- 
istence of a defect, but it was held that 
under such circumstances the jury should 
decide whether the gas company was negli- 
gent or the owner contributorily negligent. 
However, the Louisiana appellate court held 
that when both the deliverer’s employee 
and the plaintiff-owner’s employee knew of 
the hole from which gasoline later escaped, 
causing the burning of the plaintiff’s build- 
ing, but neither knew the danger or pos- 
sibility of the gasoline’s escape, recovery 
should be denied. Unknown to either the 
plaintiff or the defendant the gasoline 
storage tank of the plaintiff's filling station 
appeared to be empty when actually it was 
full. The plaintiff ordered the defendant to 
deliver a certain amount and assured the 
defendant that the storage tank would ac- 
commodate that amount. Both the plain- 
tiff's manager and the defendant’s driver 
agreed that the cap of the vent pipe should 
be removed during filling, and such cap was 
removed by the driver in the manager’s 
presence. The storage tank overflowed at 
the uncapped vent during filling. The ap- 
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pellate court said, in substance, that either 
the defendant’s driver was not negligent 
or else both the driver and the plaintiff’s man- 
ager were equally negligent. (Hardware Deal- 
ers Mutual Fire Insurance Company v. Stand- 


ard Oil Company, 15 So. (2d) 155 (1943).) 


Holsclaw’s Administrator v. Louisville Gas 
& Electric Company was an action by the 
administrator of a tenant killed in an explo- 
sion resulting from escape of gas at a point 
where the gas-pipe system had been re- 
modeled under the direction of the land- 
lord only. The defendants were the gas 
company and the landlord’s estate. The 
supreme court indicated that the gas com- 
pany’s negligence in failing to inspect the 
newly remodeled premises would have pre- 
sented a jury question if the company had 
had proper notice of only the fact that re- 
modeling had taken place (noted above). 
However, as to the landlord’s estate, the 
court held that the only issue was whether 
the landlord had exercised due care after 
he was notified of the actual escape of gas. 
The reasonable inference to be drawn from 
the holding is that a gas company is under 
a duty to act as soon as it has notice of 
a remodeling affecting the owner’s gas 
pipes, whereas the owner, who alone 
directed the remodeling, as a matter of law 
has no duty until he actually smells or is 
informed of escaping gas. 


Tenant's Negligence 


The tenant’s duties as to his own safety 
and as to that of others when he has had 
installed or has maintained defective equip- 
ment for using explosive fuels should be 
the same as those of the owner. (See 
Schmeer v. Gaslight Company of Syracuse.) 
A tenant who has been in possession for sev- 
eral months and knows the conditions of 
the installations cannot make out a case 
against his landlord and the supplier of 
fuels on the ground that the former was 
negligent in installing equipment in violation 
of statute and the latter in making delivery 
to the equipment. Either the danger was 
foreseeable by the tenant as well as by the 
landlord and the supplier, so that the ten- 
ant’s recovery is barred by contributory 
negligence as a matter of law, or else if not 
foreseeable by the tenant, it was so un- 
foreseeable by the landlord and the supplier 
as to relieve the latter two of negligence. 
(Peterson v. Betts.) In that case it appeared 


Delivery of Fuel to Defective Installation 


that the landlord, according to his contract 
with the plaintiff tenant, installed in a vault 
through which ran the fill pipe of the gaso- 
line storage tank an electric air compressor. 
The machine, however, did not comply with 
the state safety code in respect to switches 
on electrical appliances in close proximity 
to carrying gasoline. Neither the tenant 
nor the driver of the defendant gasoline 
deliverer knew of the fill pipe’s being in 
the vault or of the condition of the electric 
switches on the compressor. The defense 
of the gasoline deliverer was that the plain- 
tiff tenant had a duty to discover and rem- 
edy the defects of the equipment he was 
using and failure to discharge the duty was 
contributory negligence barring recovery as 
a matter of law. In this regard the su- 
preme court, directing a reversal of the 
judgment of the jury verdict for the plain- 
tiff and a dismissal of the case, said: 


“We do not find it necessary to discuss 
the question raised by the plausible argu- 
ment of the appellant Petroleum Co. to the 
effect that Peterson, as a proprietor of the 
gas station, was, in law, bound to know 
the condition of the equipment used in serv- 
ing the public, and that his failure to in- 
spect was in and of itself contributory 
negligence; for we are of the opinion that 
application of the same foreseeability rule 
employed to defend against the Petroleum 
Co.’s plea of contributory negligence shows 
that there was a complete lack of evidence 
in the case to warrant a finding of primary 
negligence on the part of the Petroleum Co.” 


A tenant as a matter of law is not guilty 
of contributory negligence in maintaining 
a defective installation when he reasonably 
acts on the assurance of the landlord that 
the installation is not defective (Newland v. 
City of Winfield, 131 Kan. 191, 189 Pac. 402 
(1930)) or on a similar assurance by the 
supplier or deliverer of the explosive (Grin- 
nell v. Carbide & Carbon Chemicals Corpora- 
tion, 282 Mich. 509, 276 N. W. 535 (1937)). 
However, the subject of this article is negli- 
gence arising from delivery to defective 
installation and does not include negligent 
installation or representation by the deliverer. 


Duty to Inspect 


Although the courts universally reiterate 
the rule that a deliverer of explosives has 
no duty to inspect pipes and appliances 
which it did not install, own or control, 
if such deliverer has no knowledge of a 
defect therein, the courts have held that 
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; 
many somewhat unrelated circumstances 
may be found by a jury to constitute such 
knowledge and impose a duty to inspect. 
A failure of inspection by a deliverer with 
such knowledge may be the basis of the 
deliverer’s liability for all damage arising 
from such defect. Circumstances, the 
knowledge of which impose the duty to 
inspect, include: failing to have gas pipes 
inspected by the city as required by ordi- 
nance; hooking up a butane cooking range 
with a temporary supply of bottle gas; 
connecting pipes of a customer with those 
of persons not ordering fuel; remodeling a 
building so that gas pipes may be affected; 
a washout or other unusual occurrence 
which conceivably may affect equipment or 
appliances carrying fuel. The decisions so 
holding doubtless are satisfactory to cus- 
tomers so far as they place the burden of 
loss after the loss has occurred. But it 
seems highly doubtful that a customer in 
a hurry for fuel will be pleased with a re- 
fusal to make delivery until his installations 
are inspected. In order to keep the cus- 
tomer’s good will, a deliverer of fuel will 
have to disregard the duty imposed by the 
courts. In such event the liability insur- 
ance carrier of the deliverer becomes the 
insurer of the customer’s installations. 


While broadening the duty of the deliv- 
erer to assure the fitness of the customer’s 
installations, some courts have cut down the 
duty of the owner or user of such installa- 
tions. The latter’s duty to exercise due care 
has been held to commence not when he 
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becomes aware of conditions which may in- 
dicate the existence of a defect but only 
when he actually becomes aware of a con- 
dition which, if continued, will create an 
explosion. It has been held that the lia- 
bility of the deliverer of fuel to the owner 
or user of a defective installation is to be 
decided by the jury even when the owner, 
the user and the deliverer have equal knowl- 
edge of the conditions which might indi- 
cate a defect and of the danger involved. 
(See also Gradwohl, “Assumption of 
Risk,” 30 Nebraska Law Review 608 (1951).) 
It would seem that when the owner, the 
user and the deliverer have equal knowledge 
of the defect and of the danger, reasonable 
minds could not differ in concluding either 
that all were equally negligent or that all 
were equally free from negligence, so that 
under either conclusion recovery by any 
from the other two would be barred. This 
result should follow regardless of whether 
the court uses language of assumption of 
risk, of contributory negligence or of limi- 
tation of duty. The deliverer or supplier 
of explosive fuel should not be held liable 
for delivery to defective installations unless 
he has special knowledge of the defect or 
of the danger to be expected from a defect, 
which knowledge is not possessed by the 
customer. When the defect and danger are 
as foreseeable by the customer as by the 
deliverer, the latter should be liable only if 
he fails to use reasonable care after being 
specifically requested by the customer to 
remedy the defect or cease delivery. 


[The End] 
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Court Rulings 
on North America Deviation 


Judge DeWitt S. Crow of the Circuit 
Court of Sangamon County made two rul- 
ings on October 25 in the case of the 
petition for review by the Cook County 
Inspection Bureau of the order of Septem- 
ber 11, 1951, of J. Edward Day, Director 
of Insurance, approving the deviation of 
the North America Companies in fire and 
extended coverage rates. The North Amer- 
ica Companies filed a petition to intervene 
in the proceedings and after arguments, the 
court overruled the objections of the Cook 
County Inspection Bureau and allowed the 
North America Companies to intervene. 
Arguments were then made on the applica- 
tion of the Cook County Inspection Bureau 
for an order to stay the operation of the 
d'rector’s deviation order. This application 
was denied with the result that the deviation 
as approved by the director will continue in 
effect pending final decision by the courts. 
A hearing on the issues was set by the court 
for December 11 and 12 in an effort to 
expedite an early decision in this very 
important case. 


Illinois Assigned Risk Activity 


Insurance companies in Illinois author- 
ized to write automobile insurance and the 
Director of Insurance have teamed up for 
the purpose of streamlining the operation 
of the Illinois Automobile Assigned Risk 


Plan. This is a plan for granting auto- 
mobile bodily injury and property damage 
liability insurance to risks unable to secure 
it for themselves from authorized companies. 


On October 15, 1951,-Director Day sent 
a bulletin to all insurance companies calling 
their attention to certain important revi- 


State, Department Rulings 


sions which were effective last July but 
which apparently had not been given suffi- 
cient publicity. At that time the plan was 
changed to eliminate (1) the surcharge on 
so-called “clean risks” and (2) the re- 
quirement for three letters of rejection by 
authorized insurance companies, The prin- 
cipal qualification of “clean risks” is that 
the applicant for insurance shall not have 
been involved in a motor vehicle accident 
during the preceding three years. 


The director urged the companies to sup- 
ply their producing sales representatives 
with copies of the plan and a supply of 
application forms, and to give widespread 
publicity to the procedure under the plan so 
that their agents and brokers would be in 
a position to give assistance to the general 
public where needed. 


After conferences attended by the gov- 
erning committee of the plan and by the 
director and his staff, a letter has now been 
sent by the governing committee on Octo- 
ber 19, to all insurance carriers urging the 
approval of additional changes in the plan: 
(1) to eliminate the present 15-day working 
rule and require that the company shall 
within two working days either issue a 
policy or a binder to the applicant; and 
(2) to make the plan available to non- 
resident military personnel stationed in 
Illinois with respect to automobiles regis- 
tered in other states. This letter urges prompt 
action by each company so that the plan as 
revised will be in full effect on November 15. 
Assistant Director Edward J. Dirksen 
said: “It is hoped that approval by the 
companies of these changes will make the 
Illinois Automobile Assigned Risk Plan a 
more effective medium for the procurement 
of automobile insurance from authorized 
carriers by persons eligible for insurance 
thereunder.” 
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Amendments 
to California Assigned Risk Plan 


Pursuant to hearings held at the end of 
September, Commissioner of Insurance 
John R. Maloney has amended his rules 
and regulations relating to the California 
Automobile Assigned Risk Plan contained 
in Article 8, Subchapter 3, Chapter 5, Title 
10 of the California Administrative Code. 
The amended sections read as follows: 


“2406. Unless, by reason of the provi- 
sions of subdivision (b) of this Section, 
a larger amount of coverage is required, 
every policy of automobile liability insur- 
ance issued pursuant to assignment under 
this Plan shall provide coverage in an 
amount not less than the amount required 
by subdivision (a) of this section as follows: 


“(a) Not less than $5,000 for bodily in- 
jury to or death of each person as a result 
of any one accident and, subject to said 
limit as to one person, in an amount not 
less than $10,000 for bodily injury to or 
death of all persons as a result of any one 
accident, and in an amount not less than 
$5,000 for damage to property of others as 
a result of any one accident; 


“(b) In such minimum amounts not less 
than the minimum amounts necessary to 
provide exemption from the security re- 
quirements of section 420 of the Vehicle 
Code or for which proof of ability to re- 
spond in damages or adequate protection 
against liability is otherwise required by law.” 


“2446.1. When, in respect to any vehicle 
or unit comprising a risk, an insurer, pur- 
suant to assignment under this Plan, is 
required to provide bodily injury and prop- 
erty damage liability insurance in an amount 
in excess of the amount required by sub- 
division (a) of section 2406, such insurer 
shall be credited with two assignments for 
each vehicle or unit comprising the risk.” 


The amendments are effective November 
9, 1951. 


New York Seeks 
Lower Physical Damage Rates 


The New York Insurance Department, 
under the direction of Superintendent Alfred 
J. Bohlinger, has ordered the National 
Automobile Underwriters to show cause 
why automobile physical damage insurance 
rates presently in effect in the state should 
not be revised. 


904 





In a letter to J. Ross Moore, Manager 
of the N. A. U. A., Deputy Superintendent 
George H. Kline stated that the rating 
organization would be expected to show 
cause at a hearing on Monday morning, 
October 29, why the rates for automobile 
fire, theft, collision and comprehensive cov- 
erages should not be revised in accordance 
with the department’s request of July 24, 


At that time, Mr. Kline rejected rate 
increases proposed by the rating bureau on 
the grounds that they did not meet with the 
requirements of the New York Insurance 
Law and suggested that the N. A. U. A. 
make a new filing, keying the ratio to a 
54.5 per cent permissible loss ratio including 
allocated claim expense. He assured the 
rating organization which makes rates for 
more than 450 companies in New York 
State, that it would not be precluded from 
adducing evidence at a subsequent hearing 
to show the reasonableness of some other 
permissible loss ratio. 


The rating bureau declined to follow the 
Department’s suggestion contending that no 
grounds existed to justify disapproval of 
its April 2 filing by the Department. 
Stating that it disagreed in principle and 
in fact with the reasoning set forth in the 
letter of disapproval, the N. A. U. A. 
requested a hearing on its proposed rate 
changes which it argued were necessary 
and met the standards established by law. 
These changes would have increased the 
state’s over-all rate level by approximately 


8.6 per cent or $6,000,000. 


Pennsylvania Approves Increases 
in BI and PD Rates 


Insurance Commissioner Artemas C-. 
Leslie announced new automobile bodily 
injury and property damage rates for the 
Commonwealth of Pennsylvania, effective 


October 22, 1951. 


The rates approved provide for an in- 
crease of 30 per cent on property damage 
and 11.4 per cent on bodily injury for 
private passenger cars and an increase of 
13.1 per cent on property damage for com- 
mercial vehicles. 


The revision of rates, as requested by 
insurers affiliated with the National Bureau 
of Casualty Underwriters, has been under 
consideration by the Insurance Department 
for several months. It has been made 
effective now because of the unusually high 
loss experience in liability lines, which is 


I L J— November, 1951 





due in 
in our 
trend | 
more f 

The 
insural 
period 
in a | 
cent a 
per ce 
ratios 
quarte 
injury 
per ce 
cent, | 
trates 
these 


Con 
since 
or sta 
sylvat 
state- 


Whe 
Th 


suran 
reque 
pone 
with 
polic; 


due in large part to the result of inflation 
in our national economy. This inflationary 
trend has become increasingly evident and 
more frightening during the period of study. 


The country-wide experience of 61 large 
insurance companies for the 12-month 
period ending September 30, 1950, resulted 
in a bodily injury loss ratio of 55.9 per 
cent and a property damage ratio of 51.8 
per cent. This, as compared with the loss 
ratios by quarters, starting with the fourth 
quarter of 1950, which were for bodily 
injury 62.2 per cent, 61.6 per cent and 61.0 
per cent, and for property damage 60.1 per 
cent, 75.3 per cent and 59.5 per cent, illus- 
trates the unusually high loss experience in 
these lines. 


Commissioner Leslie further stated that, 
since national inflation knows no county 
or state barrier, the rate changes in Penn- 
sylvania will be applied uniformly on a 
state-wide basis. 


What Is Law Without Paper! 


The Massachusetts Commissioner of In- 
surance, Dennis E. Sullivan, has granted the 
requests of fire insurance companies to post- 
pone the date of mandatory compliance 
with the terms of the new Massachusetts 
policy provisions law for fire policies. 


Chapter 478 of the Massachusetts Act of 
1951 adopted a new form of fire insurance 
contract for use in Massachusetts. By the 
statute, use of the new form is optional 
between October 2, 1951, and January 1, 
1952, and mandatory thereafter. 


But because of the acute shortage of 
paper stock and the scarcity of labor and 
manpower in connection with the printing 
and distribution to agents of the new 
policy form, fire insurers informed the 
Commissioner that it would be practically 
impossible for all companies to comply with 
the mandatory provisions of the new law. 
They requested permission to use, until 
noon Standard Time, June 1, 1952, the Old 
Standard Fire Policy Forms with an en- 
dorsement attached incorporating therein 
the provisions of the new form. 


Commissioner Sullivan acted favorably 
upon the request. He ruled that, as to fire 
policies effective on or after January 1, 1952, 
the provisions of the new law will be com- 
plied with by issuing fire insurance policies 
conforming to the existing law properly 
endorsed, so as to include the provisions of 
the new law. 


State Department Rulings 


Motor Club’s Transaction 
of Insurance Held Unlawful 


An injunction order was issued October 
4 in the Circuit Court of Cook County, 
Illinois, ordering the Union Motor Club, 
Inc., of Chicago, Illinois, formerly of East 
St. Louis and Peoria, Illinois, to desist and 
refrain from entering into any contracts of 
insurance, from receiving payment for any 
contracts of insurance and from otherwise 
transacting an insurance business of any 
kind or character in this state. 


This order was entered upon a complaint 
filed by Ivan A. Elliott, Attorney General, 
at the request of J. Edward Day, Director 
of Insurance. 


The Union Motor Club, Inc., is a cor- 
poration organized under The Business 
Corporation Act. Investigation by the In- 
surance Department disclosed that the 
membership certificates being issued by this 
motor club for an annual consideration of 
$39.50 included certain alleged benefits which 
were deemed by the Director of Insurance 
to constitute the transaction of an insurance 
business. Members were promised reim- 
bursement of attorneys’ fees up to $60.00 in 
connection with suits arising out of motor 
vehicle accidents involving bodily injury or 
property damage. Other services such as 
emergency repairing, towing, tire changing 
and bail bond service, were also included in 
the membership certificate. 


Edward J. Barrett, Secretary of State, 
also took action in the form of a demand 
directed to the Union Motor Club, Inc., 
that the transaction of an insurance business 
of any kind be discontinued. 


Complaints have been reaching the Direc- 
tor of Insurance that many garnishment 
actions have been commenced for the pur- 
pose of collecting judgment notes taken at 
the time memberships were solicited. 


Explanation of New Licensing Laws 
for Fraternal Agents 


Commissioner John R. Maloney of Cali- 
fornia recently explained some of the effects 
of the recently enacted Sections 11100-11103 
of the California Insurance Code, relating 
to fraternal benefit societies. 


One effect of the new legislation, Maloney 
declared, is to eliminate entirely the regis- 
tration with the Commissioner of part-time 
agents of fraternal benefit societies. Under 
the new statute, all fraternal agents, whether 
part-time or full-time, must obtain life 
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agents’ licenses before transacting life or 
disability insurance. Therefore, part-time 
agents registered with the Commissioner 
as of the effective date of the legislation— 
September 22, 1951—and all new part-time 
agents, must file applications for, and obtain, 
licenses, 


Although the examination requirement is 
not applicable to part-time agents, any 
part-time agent who devotes substantially full- 
time to the sale of life or disability insur- 
ance must take a qualifying examination. 
Licensed part-time agents who desire to 
change their status to that of licensed full- 
time agents are not entitled to Certificates 
of Convenience but must qualify by ex- 
amination, as set forth in Section 11103. 
Agents of fraternal benefit societies can no 
longer transact insurance for 90 days before 
making application for and qualifying for 
licenses. All agent applicants for licenses 
are now required to have issued to them 
permanent licenses or Certificates of Con- 
venience before they can transact. 


Licenses of part-time agents, as well as 
those of full-time agents, are issued for a 
three-year period or the remaining portion 
thereof. The next period begins on January 
1, 1952. Licenses may be kept in force 
from year to year by the filing, on the forms 
prescribed by the Commissioner, of annual 
Notices of Intention to keep licenses in 
force or applications for renewal of licenses 
and by the payment of the required fees. 
Applications for licenses to be effective 
between October 1, 1951, and January 1, 
1952, must be accompanied by renewal ap- 
plications for 1952, with fees. 


Ground Rules of Anti-Coercion 


California’s “Anti-Coercion Bill,” which 
became effective September 22, was the sub- 
ject of some explanatory remarks by Com- 
missioner Maloney recently. 


The bill, which adds a complete new 
article to the Insurance Code, applies to 
persons who are engaged in the business of 
(1) financing the purchase of real or per- 
sonal property, or (2) lending money on the 
security of real or personal property. It 
also applies to any trustee, director, officer, 
agent, other employee or affiliate of any 
person engaged in the business of financing 
or lending as just set forth. Maloney says 
the designation of persons affected is broad 
enough to include banks, building and loan 
associations, finance companies and similar 
organizations who either lend money on the 
security of real or personal property or are 
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engaged in the business of financing the 
purchase of real or personal property. It 
also included vehicle dealers or other sellers 
of merchandise through the medium of con- 
ditional sales contracts. 


The act forbids a requirement that the 
purchaser or borrower negotiate any insur- 
ance covering the real or personal property 
involved through a particular insurance 
agent or broker as a condition precedent to 
the finance, loan or sale transaction. “The 
statute does not prohibit,” Maloney said, 
“the person doing the financing or lending 
from requiring insurance or from exercising 
his right to approve or disapprove of the 
insurer selected. Further, he may enforce 
any provision in the contract of sale, trust 
deed or other loan agreement with respect 
to the procuring of the insurance if the bor- 
rower or purchaser shall have failed to fur- 
nish the insurance or renewal thereof within 
such reasonable time or in such form as 
may be specified in the sale or loan agree- 
ment. With respect to the meaning of the 
phrase ‘reasonable time’, the Department 
feels that, in general, the reasonable cus- 
toms of the business which obtained before 
this statute went into effect are applicable. 
For example, it has been considered rea- 
sonable in the past to require that the re- 
newal policy on fire insurance covering a 
dwelling be in the hands of a lending in- 
stitution 30 days before the expiration of 
the previous policy. The Department will 
view, in general, unreasonable and harsh 
conditions as attempts to circumvent the 
statute. 


“Lenders are also advised that the stat- 
ute permits the recommending to any bor- 
rower or prospective borrower of a specified 
insurer or specified insurance agent or 
broker. Such recommendations, however, 
must be couched in language which will not 
lead a reasonable borrower to believe that 
he must follow the recommendation as a con- 
dition to the consummation of the trans- 
action.” 


The Commissioner is given full investi- 
gatory powers by the act. However, com- 
plaints to the Commissioner must be made 
by a party to the contract of sale, trust 
deed or loan agreement and within three 
months of its execution or modification. 
Pursuant to this latter restriction Maloney 
says: “This Department will not entertain 
complaints from insurance agents or brokers 
who are not parties to the transaction, nor 
will it entertain complaints even from a 
party to the transaction unless they are 
made within the three-months’ period.” 
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(een Comey is authorized to 
procure accident and health insurance 
to supplement workmen’s compensation 
benefits to nursing trainees.——A certain 
county hospital planned to institute a 
training program which would lead to a 
vocational nurse’s certificate. The program 
would comprise a course of instruction at a 
junior college together with certain services 
at the hospital. It was planned to pay 
such student nurses $30 per month and cer- 
tain laundry services and one meal per day 
estimated at a value of $15 per month. The 
questions presented to the Attorney Gen- 
eral were: 


(1) Would such trainees be covered by 
workmen’s compensation policies that the 
hospitals have with the State Compensation 
Insurance Fund? 


(2) If so, would the basis for the com- 
putation of compensation benefits be the 
$45 per month compensation? 


(3) Since maximum compensation bene- 
fits on such compensation would be very 
low, is it possible for the hospitals or the 
junior college to take out a liability insur- 
ance policy covering injuries arising in the 
course of employment to these trainees, re- 
sulting either from negligence or arising 
without negligence on the part of the hos- 
pitals or college? 


To these questions the Attorney General 
gave the respective answers: 

(1) Yes. 

(2) The basis for computation of com- 
pensation benefits would be higher than the 
$45 per month compensation. 

(3) Liability insurance would be without 
practical value but group accident and health 
insurance might be procurable, and would 


Attorneys General 


Cer 
Siotstn 


SS x 
RNa 
we 


Py 
py 


Stee 
MOONS 


accomplish the desired objective of benefits 
in addition to the benefits conferred by the 
workmen’s compensation laws.—Opinion of 
the California Attorney General, No. 51-170, 
September 19, 1951. 


Legality of insurance investment depends 
on technical classification of the particular 
type of security—The Insurance Commis- 
sioner asked the Attorney General whether 
the investment by insurers in Certificates 
of Beneficial Interest in open end invest- 
ment companies was lawful within the 
meaning of Section 1100 of the California 
Insurance Code, which reads as follows: 


“In this State, all investments and de- 
posits of the assets of an insurer, all pur- 
chases on behalf of an insurer, and all sales 
made of the property and effects of an in- 
surer shall be made in its own name, or in 
that of a corporation authorized to act as 
a trustee under the laws of this State, or 
in the name of a nominee of such a cor- 
poration in accordance with any law of this 
State permitting such a trustee to make use 
of nominees.” 

The Commissioner classified open end 
investment companies into three types: 

(1) A corporation which acts purely as a 
holding company for the stock of other cor- 
porations, buying and selling that stock, 
voting it and receiving dividends, etc., from 
it. Where the corporation itself issues stock 
and where its stock is held by the insurer, 
the insurer has the right to vote the stock 
of the open end investment company and 
receive dividends from it. 

(2) A corporation which acts in the same 
manner as set forth in (1) above but which 
sells to the insurer certificates of beneficial 
interest rather than stock, these certificates 
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entitling the holder to dividends when and 
if declared and to their proportion of the 
assets of the investment company upon its 
liquidation. These certificates, like the 
shares of stock, have a market value of 
their own, and there is a compulsory repur- 
chase agreement by the investment company. 


(3) A corporation similar to that described 
in (2) above, except that the certificates of 
beneficial interest permit the insurer hold- 
ing them upon the payment of transfer fees 
to receive in lieu thereof blocks of specifi- 
cally designated underlying securities pre- 
viously held by the investment company. 


Framing his remarks in the terms of those 
classifications, the Attorney General held: 


(1) There is no California statutory pro- 
hibition of investment by insurers in stock 
of a holding company as such. 


(2) In the case of out-of-state insurers, 
the law of their domiciliary state governs 
the legality of this type of investment. 
California insurers, however, are forbidden 
by Section 1100 to invest in participating 
certificates except for those relating to 
mortgages authorized under Insurance 
Code Section 12528. 


(3) The same answers given in (2) are 
applicable when the certificate represents 
an undivided interest in a deposit, with an 
option to surrender it at any time in exchange 
for specified securitws out of that deposit. 


If, on the other hand, the certificate rep- 
resents only a right to specified securities 
or the income therefrom the result would 
be different. It is conceivable that an inte- 
gral part of the acquisition of certain desired 
securities might be the placing of funds in 
an investment company for such advantages 
as block purchase or subscription, etc. 
Where, however, the titles to securities so 
purchased are not promptly acquired by 
the insurer in its own name or under one 
of the alternatives provided by Section 1100, 
a violation of Section 1100 results, since 
the insurer is thereby investing in certain 
securities in the name of the investment 
company instead of as provided by Section 
1100.—Opinion of the California Attorney 
General, No. 50/180, June 22, 1951. 


Title insurers’ furnishing blank real estate 
forms to real estate brokers does not vio- 
late Insurance Code.—A survey covering 
seven title insurers in California indicated 
that each was following a practice of fur- 
nishing, free of charge, to real estate 
licensees large numbers of legal and other 
forms in order to encourage the real estate 


licensees to place on behalf of their clients, 
title insurance in the particular title insur- 
ance company furnishing the forms. Most 
of the forms were so designed that they 
could be used by the real estate licensee in 
connection with his business whether or not 
title insurance was involved. 


Citing Section 12404 of the Insurance 
Code, the Insurance Commissioner asked 
the Attorney General whether this practice 
was unlawful. 


Section 12404 reads: “No title insurer, no 
controlled escrow company, and no under- 
written title company shall pay to any per- 
son who is acting as agent, representative, 
attorney, or employee of the owner, lessee, 
mortgagee or of the prospective owner, 
lessee, or mortgagee of the real property or 
any interest therein, either directly or indi- 
rectly, any commission, or any part of its 
fees or charges or any other consideration 
as an inducement for or as compensation on 
any title insurance business or any escrow 
or other title business in connection with 
which a title policy is issued.” 


The purpose of Section 12404, said the 
Attorney General, was to forbid the com- 
pensating of an attorney or real estate 
broker by a title company for bringing 
transactions to the title company. One of 
the objections to the practice forbidden by 
that section and by Sections 12405 and 
12406 was that the commission was often 
paid and received without the knowledge 
of the principal or of the party who ac- 
tually paid the title service or insurance 
charges or fees. He continued: 


“The particular practice here involved, 
however, the furnishing of forms for real 
estate transactions, has long been a cus- 
tom in the title business. We are informed 
that the forms have long been furnished 
without charge to lawyers, real estate men, 
owners of property, and others having use 
for them, as both a means of advertising by 
the title companies and because the use of 
these forms, by achieving a certain amount 
of uniformity in the processing of thou- 
sands of similar transactions, has reduced 
operating costs of title insurers. The forms, 
being designed by the title insurers, have 
the operating convenience to them of reduc- 
ing analysis of an executed form to the 
matter which is inserted in the blanks. 


“We are of the opinion that section 12404 
was not intended to apply to a very gen- 
eralized activity of this nature.”—Opinion of 
the California Attorney General, No. 51/116, 
September 18, 1951. 
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SP SSRea Deetanere of securities un- 
der savings plan are not “debtors” for 
group insurance purposes.—First Investors 
Corporation of New York has been offering 
for sale in Florida periodic payment plans 
for the purchase of shares of the Wellington 
Fund Investment Trust. The plans afford 
a method of purchasing Wellington Fund 
Investment Trust shares on an installment 
basis. First Investors Corporation is ad- 
mitted to engage in business and authorized 
to sell its securities in Florida. In con- 
nection with its sale of such securities, First 
Investors Corporation has three plans. One 
of these plans has an insurance feature, 
which for low cost to a purchaser under 
such plan, insures that in the event of his 
death during the life of the plan, the bal- 
ance then due under the plan will be paid. 


This insurance feature derives from in- 
surance policies issued by two insurers, one 
domiciled in New York and the other in 
Connecticut. Both insurance contracts is- 
sued are creditors’ group life policies, and 
are issued to First Investors Corporation 
for the benefit of purchasers under the plan. 
Applications for both policies were made 
in New York, and the policies were de- 
livered in that state. The premiums are 
paid to the insurance companies by the 
Pennsylvania Company, custodian of First 
Investors Corporation and the plan holders, 
which collects the monthly payments from 
the plan holders and holds the Investment 
Trust shares for them. In event of death 
of a plan holder, the insurance company 
pays over the amount of insurance to First 
Investors Corporation. Both contracts of 
insurance are qualified under and issued in 
pursuance of New York law. The insur- 
ance is furnished by First Investors Cor- 
poration at actual premium cost to the plan 
holder; there is no commission charge or 
load placed by First Investors Corporation, 
or any of its security salesmen, upon this 
plan with the insurance coverage. 


The Insurance Commissioner asked the 
Attorney General whether the insurance 
features of this plan were in conformity with 
Sections 635.24 to 635.26 of the Florida 
Statutes, and if not, whether those sections 
were applicable. 


Citing his own opinion of December 1, 
1950—see pages 46-47 of the January, 1951 


INsuRANCE LAW JourRNAL—the Attorney 
General held that the insurance features of 
the plan would be unlawful under Florida 
law because the installment purchasers were 


not “debtors” within the meaning of the 
statute. 


Attorneys General 


However, he said, there is a substantial 
question as to whether the plan is gov- 
erned by the laws of Florida, or by the laws 
of New York. If the latter, then the cited 
statutory provisions would be inapplicable, 
and this would be the case if the insurance 
commissioner should find following circum- 
stances and conditions existent: 


(1) The master policy provides that the 
laws of the State of New York shall con- 
trol or, in the absence of such provision, 
such policy was delivered to First Investors 
Corporation in that state in pursuance of its 
application in that state for such group 
coverage. 


(2) Such master policy insures the entity 
or group composed of all persons wherever 
located who may purchase securities under 
this plan, and the insurance coverage is 
afforded to a prospective plan holder with- 
out the necessity of application by him to 
the insurer as a condition that the coverage 
will be extended to him. 


(3) The named policyholder is First In- 
vestors Corporation, and as between the 
insurer and a plan holder, no obligation 
under the contract provisions rests upon the 
plan holder to transmit premiums to the 
insurer. 


(4) The terms of the individual certificate 
issued in pursuance of the master policy 
are not in conflict with the terms of the 
latter, do not set forth terms and conditions 
additional to those set forth in the master 
policy, and by the terms of the master 
policy are not made a part of the insurance 
contract.—Opinion of the Florida Attorney 
General, Nos. 951-311, 050-540, September 
11, 1951. 


M INNESOTA—Municipalities may pur- 
1 chase liability insurance for indemni- 
fication of losses in proprietary functions.— 
Four questions were presented to the Attor- 
ney General: 


1. Does a city have legal authority to pay 
premiums on a general comprehensive public 
liability policy as to matters usually under- 
stood to be in the exercise of governmental 
functions and as to which ordinarily no lia- 
bility would exist? 


2. Does a city have legal authority to pay 
premiums on such a policy covering poten- 
tial liability as to streets, alleys, sidewalks, 
water works, disposal plant and municipal 
liquor store? 


3. Does a city have authority to pay the 
premium to protect the city for claims aris- 
ing out of their use, operation and mainte- 
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nance of a police car and fire trucks and 
equipment? 


4. Does a city have authority to pay the 
premium on liability insurance to protect the 
city employees from personal liability on 
possible claims arising in the course and 
scope of duties performed by such em- 
ployees? 


Except where authorized by legislative 
enactment, the Attorney General said, the 
customary rule is that a city would not be 
permitted to purchase a comprehensive lia- 
bility policy covering any municipal function 
which it exercised in its governmental capa- 
city. On the other hand, there is authority 
to the effect that a city may purchase such 
insurance relating to any function it per- 
forms in its proprietary capacity, in the 
absence of a specific prohibition. Never- 
theless, he continued, no categorical answe1 
can be given to questions (1) and (2): Spe- 
cific circumstances, such as a municipality’s 
covenant to holders of warrants that the city 
would carry insurance on a public utility, 
may make the classification of governmental 
and proprietary functions irrelevant. 


The police and fire protection referred to 
in question (3) would clearly be govern- 
mental functions, he pointed out, and— 
absent any statutory authorization— the city 
would not be authorized to purchase insur- 
ance to indemnify the city itself. With re- 
spect to city employees, however, the situa- 
tion is different. Section 418.11 of the Minne- 
sota Statutes of 1949 authorizes cities to 
indemnify employees of the ,police and fire 
departments against loss or expense result- 
ing from claims by reason of operation of 
motor vehicles while in the performance of 
their duties. And under the provision of 
Sections 471.42 and 471.43, a city is author- 
ized to carry insurance against liability of 
employees of any department of the city by 
reason of claims for bodily injuries, death 
or property damage made upon such em- 
ployee by reason of his operation of a motor 
vehicle while in the performance of his 
duties, and to pay the premuims therefor, 
although such payment of premiums will 
impose no liability upon the municipality.— 
Opinion of the Minnesota Attorney General, 
July 31, 1951. 


heer vapeee A—Fire Marshal’s tax ap- 
plies to all insurers receiving premiums 
for insurance against the hazard of fire — 
Does the Fire Marshal’s tax apply only to so- 


called “fire insurance companies” or to all 
companies that receive premiums for insur- 
ance against the hazard of fire, whether 
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they may be classified as a straight fire 
company, multiple line company, or a 
casualty company? This was the question 
presented to the Attorney General. 


The statute in question reads as follows: 


“For the purpose of maintaining the 
office of the State Fire Marshal and such 
other fire prevention activities as the Gov- 
ernor may direct, every fire insurance com- 
pany ... shall pay a tax upon its 
premiums or assessments or both, as fol- 
lows: A sum equal to one half of one per 
cent of the gross premiums and assessments 
received for fire insurance... .” 

The Attorney General held that the tax 
applies to all companies with respect to 
premiums received for insurance against the 
hazard of fire-—Opinion of the Nebraska 
Attorney General, August 30, 1951. 


T EXAS—Foreign life insurer’s report on 
invested securities should include only 
certain proportion of United States bonds. 
—The Chairman of the Board of Insurance 


Commissioners asked the Attorney General . 


what procedure should be followed by a 
foreign insurer for reporting its percentage 
of United States bonds, in view of H. B. 
471’s amendment of Article 4769 of Ver- 
non’s Civil Statutes. The Attorney General 
replied: 

“An out-of-State life insurance company 
in its annual report to the Board of Insur- 
ance Commissioners should show the amount 
that it had invested on the 3lst day of 
December, preceding, in securities similar 
to Texas securities, in the state in which it 
had its highest percentage of admitted as- 
sets invested; and the insurance company in 
computing the amount of these investments 
should include as a part thereof that per- 
centage of its investments in bonds of the 
United States of America which its reserves 
on policies of insurance issued on the lives 
of persons residing or domiciled in Texas 
are of its total reserves on all policies out- 
standing. However, in making this report 
it should not include any amount of such 
bonds in excess of the amount reported by 
said company as Texas securities in its 
Texas tax return covering the year 1946.— 
Opinion of the Texas Attorney General, No. 
V-1313, October 10, 1951. 


\ 7EST VIRGINIA —Gross premiums 
tax does not apply to unabsorbed 
premium deposits of factory mutuals.— 
The Insurance Commissioner wrote the At- 
torney General in part as follows: 
“This Department is considering the 
licensing of nine Mutual Fire Insurance 
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Companies who are proposing to do busi- 
ness in this State as the ‘Associated Factory 
Mutual Insurance Companies’. These com- 
panies operate in a manner quite different 
from that of the stock companies and other 
mutual insurance companies in the field of 
property insurance. ... 

“The Factory Mutuals do not use rates 
or the rating systems that are used by any 
other type of insurance company doing 
business in West Virginia. The deposits 
they receive from their policyholders would 
bear no relationship to the rates which are 
promulgated by the West Virginia Inspec- 
tion Bureau for all of their fire insurance 
companies doing business in this State. 
Ordinary mutual or stock companies base 
their premiums not only on the character 
of the risk but also the length of time for 
which the policy is written. The Factory 
Mutual premium deposits have no relation 
to the length or term of the policy. 


“At the time the policy is issued the 
policyholder, or member, is required to de- 
posit a sum of money known and desig- 
nated as a premium deposit, from which its 
share of the losses and expenses will be 
paid while the policy is in force. The bal- 
ance of this deposit is available for return 
to the policyholder at the expiration of the 
policy as ‘unabsorbed premium deposit’. 

“This premium deposit varies in amount 
according to the size and character of the 
risk and the exact premium deposit to be 
paid is determined through the application 
of the rating schedules of the Factory 
Mutual Rating Bureau which consists of 
the nine member companies. .. . 


“T should like your specific opinion to 
the following direct questions: 

“1. Does the term ‘gross premiums’ as 
used in Code Section 3318, include the pre- 


mium deposits required by their members 
from the Factory Mutual Companies? 


“2. If the premium deposits of the Fac- 
tory Mutuals is not the ‘gross premiums’ 
referred to in said statute, then what is it 
and on what basis should it be taxed? 


“3. Does the provision of the West Vir- 
ginia law disallowing any deductions for 
any ‘so-called dividends on participating 
policies’ apply?” 


Section 37, Article 2, Chapter 33 of the 
West Virginia Code reads: 


“Every insurance company licensed to 
transact business in this State shall make a 
return annually ... of the gross amount 
of premiums collected and received by it 
during the previous-calendar year on busi- 
ness done in this State .... The annual 
tax which a licensed insurance company 
is required to pay under the provisions of 
this section shall be a sum equal to two 
per cent of the gross premiums received 
by it on the business written or renewed in 
this State, including any so-called dividends 
on participating insurance policies applied 
in reduction of premiums less premiums re- 
turnable for cancellation.” 


Citing Attorney General’s opinions on 
similar questions under like statutes in 
North Carolina and Georgia, the Attorney 
General here held: 

(1) The statutory term, “gross premiums,” 
does not include the premium deposits. 

(2) Premium deposits should be taxed 
on the amount of absorbed premiums. 

(3) But deductions should be disallowed 
on that portion of the returned premium de- 
posits which represents profits or dividends 
from investments of such monies.—O pinion 
of the West Virginia Attorney General, Sep- 
tember 12, 1951. 


LIFE COMPANIES’ MORTGAGE LOANS UP __ 


The total amount of mortgage loans 
held by United States life insurance com- 
panies increased by $3,191,749,000 in 
1950 to a total of $16,097,650,000 at the 
end of that year. This single year’s 
growth was equal to one quarter of the 
amount outstanding at the end of 1949. 
What is more, these holdings have been 
increasing at a rate of about 20 per cent 
or more per year for the last four years, 


the total more than doubling in that 
period. New mortgages totalling nearly 
$5 million were acquired by the life 
companies in 1950, making mortgage 
loans the leading outlet for life insurance 
funds during the year. 

Almost all the mortgages held—98.9 
per cent—were located in the United 
States.—I/nstitute of Life Insurance. 
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The “Effects of’ Series 


Effects of Taxation on Corporate Mergers. 
J. Keith Butters, John Lintner and William 
L, Cary. Harvard Business School, Soldiers 
Field, Boston 63, Massachusetts. 1951. 364 
pages. $4.25. 

Effects of Taxation on Executive Compen- 
sation and Retirement Plans. Challis A. Hall, 
Jr. Harvard Business School, Soldiers 
Field, Boston 63, Massachusetts. 1951. 365 
pages. $4.25. 

Effects of Taxation on Executives. Thomas 
H. Sanders. Harvard Business School, 
Soldiers Field, Boston 63, Massachusetts. 


1951. 229 pages. $3.25. 


These books are the second, third and 
fourth, respectively, in a series resulting 
from the research program conducted 
through the Harvard Graduate School of 
Business Administration, financed by a 
grant from the Merrill Foundation for Ad- 
vancement of Financial Knowledge. 


Effects of Taxation on Corporate Mergers 
deals with a provocative subject. In fact 
few subjects in the area of public policy 
have been the source of more heated debate 
than the business merger and its effect 
on the degree of industrial concentration in 
the American economy. In addition to 
the question of industrial concentration, the 
effects of taxes on the sale of profitable, 
closely held companies are important in 
their own right. Growing small and 
medium-size companies, most of which are 
closely held, play a very important role 
in our economy. The continued formation, 
growth, and continuity of existence of small, 
independent enterprises is generally recog- 
nized to be essential to the maintenance 
of a healthy industrial competitive structure 
—some would even say to the continued 
preservation of political stability and per- 
sonal freedom. 
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The objective of this study is to provide 
an appraisal of the effects of federal taxa- 
tion on merger activity and on the continued 
existence of our independently owned small 
and medium-sized companies as competitive 
entities. 

The authors’ findings, viewed in the 
broadest possible perspective, are: 


1. Taxes have been a highly significant 
motivation in the scale of a considerable 
number of closely held companies, but the 
role of taxes in this respect has been much 
more limited in scope than has frequently 
been claimed. Furthermore, one of the 
most important tax motivations for the sale 
of closely held companies during the 1940’s, 
because of a relief provision enacted in 
1950, will be considerably more restricted 
in its future effects. 


2. The impact of the recent merger 
movement on the competitive structure of 
the economy has also been considerably 
more restricted than has been generally 
presumed. It is not at all clear that on 
balance the mergers which have occurred 
since 1940 have weakened the over-all com- 
petitive structure of the economy to any 
serious degree, though they clearly have 
reduced to some extent the number of inde- 
pendent “centers of initiative” in the economy. 


ROFESSOR Hall has first undertaken 

to examine executive compensation to deter- 
mine and explain relative growth and im- 
portance to corporations and executives. 


Corporate compensation and retirement 
plans may be extremely complicated, and 
there are many possible combinations of 
the various relevant terms and conditions. 
Hall’s book deals with a complex and 
diversified set of facts. For those not 
familiar with the subject, the number of 
significant distinctions to be drawn will 
come as a surprise—perhaps an unpleasant 
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one, Much of the detail in this book, as in 
others of this series, is only for specialists 
in the area. But an awareness of the variety 
of arrangements which are available, and of 
the significance of seemingly trivial condi- 
tions, is important for executives who may 
be responsible for establishing or modifying 
compensation and retirement plans. It is 
equally important for outside observers who 
may be inclined to make sweeping and 
indiscriminate generalizations about pay- 
ments to executives. 


ROFESSOR Sanders finds that executives 

are currently working as hard as ever, but 
this finding by no means answers the ques- 
tion as to the alternate effects of executives’ 
reactions to taxes on the total economy. 


Two classes of executives are considered: 
first, those who are professional employees 
of the larger corporations, whose compen- 
sation is predominantly in the form of sal- 
ary and who, for the most part, are 
supervised by superior officers; and, sec- 
ond, those executives who are owner- 
managers and whose positions or stock 
ownership place them beyond the threat of 
being disciplined by a superior officer. The 
few observed cases in which executives did 
relax because of taxes fell into this group. 
However, here also, in general, taxes do 
not interfere with turning in a good job. 

The author found a disposition among 
scores who discussed the subject of retire- 
ment to believe that on balance more men 
work longer, rather than less long, because 
of taxation. The all-pervasive influence of 
taxes is generally regarded as a fact, though 
other motivations frequently mingle with 
them, to augment or soften their effects. 

Individual chapters are concerned with 
direct compensation, stock options and pur- 
chase plans, expense allowances, and execu- 
tive retirement and pension plans. The 
influence of high tax levels upon executive 
compensation is inseparable, the author 
believes, from the influence of the rise in 
price levels, with which it has largely been 
concomitant. 


All About Attorneys 
So You Want to Be a Lawyer. 


Kenneth 
Redden. The Bobbs-Merrill Company, 
Inc., 730 North Meridian Street, Indianapolis 
7, Indiana. 1951. 125 pages. $2.50. 


Career Planning in the Law. Kenneth 
Redden. The Bobbs-Merrill Company, Inc., 
730 North Meridian Street, Indianapolis 7, 
Indiana. 1951. 194 pages. $3. 


Books and Articles 


These two books are companion volumes 
by the same author, a professor of law at 
the University of Virginia, each containing 
not only his own observations but also a 
goodly amount of judiciously selected ma- 
terials which have previously appeared in 
diverse sources elsewhere. 


Lawyers perhaps know less about them- 
selves and their activities than the members 
of any other profession. These books will 
therefore be welcomed not only by young 
lawyers and people who are considering the 
choice of law as a career, but also by full- 
fledged ulcer carriers in our large cities. 


Fittingly enough, the author employs a 

few of the introductory pages of the first 
volume to quote a choice essay on a point of 
controversy between lawyers and laymen— 
the honesty and general virtue of lawyers. 
“In every struggle for liberty, justice and 
right, the lawyer has been in the lead... . 
[Then follows a listing of some of the great 
and honored men who were lawyers.] 
Three lawyers have been canonized by the 
Roman Catholic Church as saints, 
More lawyers enter the ministry than any 
other class of people. ... When Jesus was 
crucified, there were more than a million 
people present. Out of that vast multitude, 
only two men stepped out to claim His 
body and give it decent burial. They were 
Nicodemus and Joseph of Arimathea, and 
both of them were lawyers.” 


Why devote your life to the law? In 
the chapter bearing that title the author 
indicates that the psychological rewards 
are unique, that a lawyer’s life is spent in 
solving the myriad problems of humanity 
and that the prize to be sought is not a 
trophy but justice itself. The nature of the 
lawyer’s work and the factors to be con- 
sidered before deciding to study law are 
considered in detail in the remainder of 
the book. 


Both books are liberally sprinkled with 
tables and charts. 


The second book, with a great deal of 
detail, considers the nature and variety of 
opportunities available to law graduates. For 
example, the author abstracts materials 
from the Department of Commerce survey 
and states that, of the 140,000 lawyers en- 
gaged in independent practice in the United 
States—out of a total of 195,000 law- 
yers in the entire country, three fourths 
practice alone, that is, without partners. 
About 15 per cent practice in firms of only 
two partners, and the remainder are in the 
larger firms. 
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“As might be expected, the average in- 
come per lawyer tends to increase with the 
size of the firm with which he is associated. 
For example, lawyers practicing by them- 
selves averaged (mean net income) about 
$5,800 a year in 1947, whereas each lawyer 
in two member firms averaged $8,000, or 39 
per cent more. Likewise, the larger the 
partnership the more each member makes. 
Thus, lawyers in “three member” firms 
averaged $12,800 annually while those in 
“nine or more member” firms averaged 
$27,200, or almost five times as much as 
for solo practitioners.” 


Again, a pleasantly descriptive account of 
rural or small-town practice is filled with 
good sense. Concerning employment with 
the federal government, the author presents 
quite a bit of detailed information in dis- 
cussing many different agencies running 
the gamut from the Federal Trade Commis- 
sion to the Judge Advocate General’s Corps. 


The author’s style is lively and en- 
thusiastic, and his presentation is often 
peppered with humorous tidbits. 

Both books make interesting reading. 





ARTICLES 


Articles of interest in other 


legal publications 





Causal-Connection Requisite in Negli- 
gence Liability . . . Two Yale writers 
discuss the component aspects which raise 
problems in fulfillment of the requirement 
of legal cause, outlining the problems which 
often beset trial court and practitioner alike. 
—James and Perry, “Legal Cause,” Yale 
Law Journal, May, 1951. 


Leaving Justice Up in the Air . . . In 
commenting on crime committed in the high 
air, the author remarks upon the legal safety 
“at the date of this writing to com- 
mit almost any crime in the calendar while 
travelling in an American airplane over the 
ocean.”—Knauth, “Crime in the High Air— 
A Footnote to History,” Tulane Law Review, 
June, 1951. 


Old Order Changes . . . Giving rise to 
the need for re-evaluating the American 
patent system, operations and results in 
the present-day industrial order evoke the 
comment of a George Washington Univer- 
sity law professor—Oppenheim, “A new 
Approach to Evaluation of the American 
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Patent System,” Journal of the Patent Office 
Society, August, 1951. 


That Seats Are Fairly Portioned .. . 
The 1950 census has resulted in a reappor- 
tionment of Representatives among the 
states for the November, 1952 election, and 
thereafter until a new census. The writer 
examines the three modern methods for 
measuring inequalities between two states 
competing for a seat.—Chafee, ‘“Reappor- 
tionment of the House of Representatives 
Under the 1950 Census,” Cornell Law Quar- 
terly, Summer, 1951. 


Choosing Up Partners . . . In the close 
corporation, the “personal element is a 
significant factor, since the stockholders 
are not mere absentee owners but work 
together as partners.” So says the author 
in a discussion of stock-purchase and sur- 
vivor-purchase agreements, expanded from 
a lecture which he delivered before the 
Chicago Bar Association last spring.— 
Smith, “Share Repurchase Agreements,” 
Chicago Bar Record, September, 1951. 


Conventional Problems in Ratemaking 
. . . What does the process of establish- 
ing a rate base for intrastate telephone 
service involve? Why is valuation of ex- 
ceptional interest in the postwar telephone 
cases?—Rose, “The Bell Telephone System 
Rate Cases,” Virginia Law Review, June, 1951. 


Lease Financing . . . Recent significant 
developments relating to real estate properties, 
industrial properties and railroad equip- 
ment are included in this summary.—Borne- 
mann, “Recent Developments in Lease 
Financing,” Land Economics, August, 1951. 


Tidelands Oil Raises Question of “Equal 
Footing” . . . The United States Supreme 
Court’s interpretation of the meaning of 
“equal footing” in respect of admission of 
Texas to the Union, as expressed in its 
opinion in the Texas Tidelands case, later 
amended in its order of October 16, 1950, 
is critically examined by a Columbia law 
professor.—Hanna, “Equal Footing in the 
Admission of States,” Baylor Law Review, 
Summer, 1951. 


Division Between Contract and Estoppel 
. . « “If this division,” says the author, 
“were rigidly observed, there would no 
longer be the difficulty of reconciling cases 
where estoppel is applied when considera- 
tion is present with those where it is applied 
in the absence of consideration.”—Wilson, 
“Recent Developments in Estoppel,” Law 
Quarterly Review, July, 1951. 
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Employer Liability for War Injuries 


A report on employer liability for war 
injuries was made last month by the Legis- 
lative Committee of the International Asso- 
ciation of Industrial Accident Boards and 
Commissions, at the association’s thirty- 
seventh annual convention held in Detroit. 
An extract from the report follows: 


Probably the most serious threat pres- 
ently overhanging the workmen’s compen- 
sation systems of the North American 
continent are the disasters that might re- 
sult from enemy bombing or large-scale 
sabotage. Whether or not sabotage would 
be an “act of war” in the legal sense, the 
fact is that both, whether the action comes 
from outside or inside the continent, carry 
the threat of insolvency and procedural chaos. 


This is a problem that has already engaged 
the attention of those whose obligation it 
is to pay workmen’s compensation claims. 
Quite naturally, their interest is to preserve 
their solvency. That is a concern also of 
workmen’s compensation administrators and 
workers themselves, who must look to state 
funds, insurance companies and self-insured 
employers for continuing payment of work- 
men’s compensation claims based on non- 
war injuries that arise out of and in the 
course of the employment. ~ 

Your committee, after full consideration 
and opportunity afforded interested groups 


to express their views, has come to the 
following conclusions: 


1. There is at present wide diversity of 
informed opinion as to the fact and degree 
of employer liability, under workmen’s com- 
pensation laws, to their employees for in- 
juries that may result from acts of war, 
including sabotage. There is at least 
substantial opinion among some boards and 
commissions that, under their laws, injuries 
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resulting from target bombing might be 
held to arise out of and in the course of 
the employment. 


2. The financial burden of claims arising 
out of such injuries is one too great for any 
fund, company or private employer to bear. 
It is probably too great for any one state 
to bear. It is, both by its war nature and 
of financial necessity, a federal matter. 


3. It is as important to preserve orderly 
procedures for handling workmen’s com- 
pensation claims under disaster conditions 
as it is to preserve solvency. Once those 
procedures have been destroyed, as they 
were in England, it would be difficult and 
perhaps impossible, as it proved to be 
there, to return to a workmen’s com- 
pensation system. 


4. It is better to make the plan meet 
a disaster we hope may never occur, 
rather than to wait until disaster and re- 
sulting confusion overwhelm us. 


5. There is a difference of legal opinion 
as to whether proposed federal legislation 
abrogating state workmen’s compensation 
laws would be effective. While this issue 
was being judicially determined, the re- 
serves required to meet the contingency 
would imperil all other insured obligations. 


6. This is a problem common to the. 
United States and to Canada. 


7. The concern of workmen’s compensa- 
tion administrators is with workmen’s 
compensation administration. However per- 
suasive may be the arguments, on the one 
hand for federal insurance of property and 
on the other hand for equal benefits to every 
one who may suffer war injury, ours as an 
association is the important responsibility 
of maintaining our workmen’s compensation 
systems in at least as good condition as 
they are. When the production lines be- 
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PERSONS AND EVENTS 


“New Horizons in Health and Acci- 
dent Underwriting” is the theme around 
which the Underwriting Forum of the 
Health and Accident Underwriters Con- 
ference has been developed for Novem- 
ber 7 at the Edgewater Beach Hotel in 
Chicago, according to J. M. Wickman, 
chairman. Included on the program 
will be a round table discussion of non- 
cancellable insurance versus commer- 
cial insurance. 

The Conference of Mutual Casualty 
Companies’ claim conference on Novem- 
ber 15 and 16 at the Conrad Hilton Hotel 
(formerly Hotel Stevens) in Chicago 
will include a panel discussion on auto- 
mobile claim problems, according to Paul 
E. Buehler, secretary of the conference. 

The 1951 Mid-Winter Meeting of the 
National Association of Insurance Com- 
missioners will be held December 2-5 at 
the Commodore Hotel in New York City. 
The NAIC Accident and Health Bene- 
fits in Relation to Premiums Subcom- 
mittee will meet November 6-7 at the 
New York Insurance Department offices 
in New York City. 

November 5 and 6 are the dates for 
the Chicago meeting of the NAIC Sub- 
committee to Study the Question of Re- 
Insurance. Topics on the agenda include: 
(1) the suggestion of requiring more in- 
formative data in annual statements on 
the effects of excess of loss reinsurance; 
(2) the reinsurance credit for ceding in- 
surers on sliding scale commission con- 
tracts; (3) reciprocal priority set-offs 
between reinsurers and insolvent primary 
insurers; (4) Lloyd’s reinsurance. 

The Million Dollar Round Table has 
announced that its 1952 meeting will be 





come front lines, with as great peril to 
those who produce the weapons needed for 
defense as to those who use those weapons, 
the security of known workmen’s compen- 
sation benefits may be as significant to 
national existence as are similar benefits to 
members of the armed services. 


Flowing from these conclusions, your 
committee recommends that this associa- 
tion take action to urge upon the Congress 
of the United States and the Canadian 
Parliament prompt enactment of legislation 
that will preserve the integrity and vitality 
of existing workmen’s compensation. sys- 
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at Bretton Woods, New Hampshire, 
June 13-17. Membership requirements 
for 1953, based on calendar 1952 produc- 
tion, have been greatly tightened. Re- 
tiring Chairman John O. Todd said the 
stricter rules would completely quiet 
those who “sometimes point out how a 
man could qualify for the Round Table 
with very nominal earnings.” 


Superintendent of Insurance Alfred J. 
Bohlinger of New York has announced 
the appointment of Adelbert G. Straub, 
Jr., as Deputy Superintendent of Insur- 
ance. Mr. Straub has done extensive 
work in legislative counselling. 


Allen C. Ward of New York has been 
appointed secretary in charge of the 
Loss Department of the Resolute Insur- 
ance Company. 


Distinguished service awards to past 
presidents of the Casualty Insurance 
Claim Managers’ Councils of New York 
City and Newark were presented last 
month by William M. Kearns, president 
of the Sun Indemnity Company of New 
York, representing the Combined Claims 
Committee of the Association of Cas- 
ualty and Surety Companies and the Na- 
tional Association of Mutual Casualty 
Companies. Among the recipients were 
Herbert F. Dimond, Lee G. Ingraham, 
Leon M. Sterling and Van C, Lambert. 


At the Annual Meeting of the Bureau 
of Accident and Health Underwriters, 
held at The Homestead, Hot Springs, 
Virginia, on October 31, Neil J. Brown 
of the Hartford Accident and Indemnity 
Company was unanimously elected chair- 
man of the governing committee of 
the Bureau. 


tems and utilize their know-how in han- 
dling claims under disaster conditions, and 
that will provide federal reimbursement on 
an equitable basis to those whose obligation 
it is to pay workmen’s compensation claims 
for disaster injuries caused by enemy action 
or large-scale sabotage. 


NAII Auto Statistical Agent 


The National Association of Independent 
Insurers has been designated as Statistical 
Agent for all automobile coverages by the 
New York Insurance Department to collect 
automobile experience in accordance with 
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the New York Statistical Plan for all auto- 
mobile coverages. Designations may be 
made for a certain policy year or calendar 
year of experience. The NAII suggests 
the 1951 policy year for automobile liability 
coverages and January 1, 1952, for physical 
damage coverages. 


Life Company Reports Streamlined 


The more than 600 life insurance compa- 
nies throughout the country last month 
began to receive the new reporting blanks 
to use in preparing their next annual state- 
ments to the state supervisory authorities, 
incorporating the most important changes 
in the reporting system during the past 75 
years, the Life Insurers Conference reports. 


The new forms approved and distributed 
by the 48-state insurance commissioners, are 
the result of ten years of study and work 
by special committees of life insurance trade 
associations. 


The revisions were adopted with the pri- 
mary objective of making the life insurance 
companies’ annual reports clearer to those 
outside the business and to bring the state- 
ments more in line with the general prac- 
tices in the reporting of business and 
industrial concerns: One of the major 
changes is the simplification of the first 
page'on which assets are listed. The new 
report simply lists “assets” eliminating the 
longstanding confusion to the lay reader 
arising from the use of such terms as 
“ledger assets,” “nonadmitted assets” and 
“admitted assets.” The salient points of a 
life company’s annual report are now con- 
tained in the first three pages—one devoted 
to assets, one to liabilities and one to a 
summary of operations. The balance of 
the book is devoted to supporting sched- 
ules and exhibits. 


Follmann Reports on Uniform A & H 
Policy Provisions Law 


Highlight of the final session of the An- 
nual Meeting of the Bureau of Accident 
and Health Underwriters at The Home- 
stead, Hot Springs, Virginia, was the com- 
prehensive report of J. F. Follmann, Jr., 
general manager of the Bureau. Reviewing 
the activities of the Bureau since its last 
annual meeting, along with developments 
in the accident and health insurance field 
during the year, Mr. Follmann gave par- 
ticular attention to several of the important 
functions of the Bureau. 


The Coverage 


Mr. Follmann stated than ten companies 
had become associated with the Bureau 
during the year. 


The combined assets of member compa- 
nies exceeds $19 billion and the combined 
accident and health premium volume of 
those companies as of the end of 1950 was 
$431,307,669. Of that amount, 71.28 per 
cent was written by life companies and 
28.72 per cent by multiple line companies. 
The total membership on the Bureau’s 34 
committees and subcommittees was 194, 
48 member companies serving on these 
committees. 


Reviewing legislative developments in 
1951, Mr. Follmann stated: “Of outstand- 
ing interest to accident and health writers 
in 1951 was the introduction of the Uniform 
Individual Accident and Sickness Policy 
Provisions Law. This new measure was 
recommended for enactment by the National 
Association of Insurance Commissioners in 
June, 1950, after three years deliberation. 
The recommendation placed upon the Com- 
missioners and the Industry the tremendous 
problem of bringing about the early enact- 
ment of the measure in all jurisdictions hav- 
ing law in conflict. Commencing July, 1950, 
the Bureau Staff made the necessary re- 
search of the then present law and entered 
into contact with the various Commission- 
ers to determine whether the authorities in 
the 30 States having law in conflict would 
move for enactment in 1951 and to arrive 
at a clarification in six States where it was 
questionable whether present law would or 
would not be held to be in conflict. 


“In 1951 the legislatures of 44 States and 
the Territory of Hawaii convened. Twen- 
ty-one States and Hawaii introduced the 
new measure. Of these, the measure was 
enacted into law in the following jurisdictions : 
Arkansas, California, Colorado, Connecticut, 
Illinois, Iowa, Kansas, Maryland, Michigan, 
Nebraska, New Hampshire, New Jersey, New 
York, Pennsylvania, Washington, Wiscon- 
sin, and Hawaii. 


“The measure failed, for various reasons, 
to be enacted in the following States: 
Florida, Massachusetts, North Dakota, 
Texas, West Virginia. 


“In summary, and considering the prob- 
lems which usually accompany the progress 
of a Model Bill, the first year history of 
the Policy Provisions Law was quite satis- 
factory. In 1952 and 1953 all possible steps 
will be taken to have the measure enacted 
in all the remaining States having law 
in conflict.” 
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Invisibility Brings Visible Hazards 


Any way you look at it, night traffic is 
much more dangerous than day traffic and 
the chief cause is unsafe visibility due to 
inadequate light, according to the National 
Street and Traffic Safety Lighting Bureau. 


On a mileage basis, the bureau says, the 
night death rate is three times the day rate 
in urban areas, two and one-half times in 
rural and two and four-fifths times nationally. 

On the basis of number of vehicles oper- 
ating, the night death rate is four times 
the day rate. 


In other words, the 1950 traffic death toll, 
instead of 20,000 should have been 5,000 on 
a mileage basis, and 3,750 on the basis of 
number of vehicles operating. 

Making night visibility safe by providing 
adequate modern lighting would reduce the 
night accident toll 6,000 to 10,000 lives per 
year, in the opinion of illuminating engineers. 


NSLI Statistics 


The statistical summary of Veterans’ Ad- 
ministration activities of September 30, 1951, 
has just been distributed and reveals a 
number of interesting figures in connection 
with National Service Life Insurance. 


During the month of August there were 
7,137,635 policies in force with a face value 
of $49,325,805,000, giving a mean average 
of policy values of about $6,911. Term poli- 
cies at that time numbered 5,047,014 with a 
face value of $39,634,984,000. Converted 
policies, numbering 2,090,621, were roughly 
one fourth of the total number of policies in 
force while their face values were roughly one 
fifth of total policy face values, $9,690,821,000. 


Through the month of August 474,833 
death claims had been allowed, these corre- 


sponding with NSLI face values of 
$4,238,966,000. 


NALU Legislative Report 


A statement of legislative objectives com- 
pleted and others still in process was made 
last month by Charles E. Cleeton, presi- 
dent of the National Association of Life 
Underwriters, in an address before the forty- 
sixth annual meeting of the American Life 
Convention at Toronto. 


One of the NALU’s great accomplish- 
ments during the past year, Cleeton said, 
was the revision of National Service Life 
Insurance to provide all men in service with 
$10,000 of gratuitous life insurance during 
the period of their military service, and 
upon discharge allow them to retain Renew- 
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able Term Insurance which is nonconvert- 
ible to permanent forms. 


“We feel that this is a great accomplish- 
ment for many reasons. First, because we 
believe it to be sincerely in the best interest 
of all servicemen. Second, because we be- 
lieve it to be sincerely in the best interest 
of the American taxpayer. And, third, be- 
cause we believe that it is a step toward 
keeping the Federal government out of the 
life insurance business, and thus out of 
competition with the agents of America.” 


During the past several years NALU has 
devoted its strength to the enactment of 
amendments to the social security laws, to 
broaden the base of social security, to in- 
clude more citizens under the act, including 
specifically the life insurance agent, and 
opposing any vertical increase in benefits 
or the inclusion of disability provisions. 
Cleeton said, “We feel it is our obligation 
to continue to oppose any increase in bene- 
fits or the inclusion of Total Disability and 
to encourage an even broader coverage un- 
der the Act. To this end we shall continue 
to lend our strength.” 


NALU presented qualification bills to 17 
state legislatures last year, providing pri- 
marily that evidence of fundamental training 
be presented by examination before license 
was granted. Almost all of those attempts 
to have the model bills accepted were frus- 
trated, but NALU will continue its efforts 
“until every state in the union requires some 
evidence of fundamental proficiency before 
a man is allowed to counsel the public in 
such an important matter as life insurance.” 


NALU members are bitterly opposed to 
the flood of inflation which has been threat- 
ening the value of the American dollar, 
Cleeton declared, but they don’t want to be 
the only group in America to continue to 
hold their finger in the dike. In that con- 
nection, he continued, the revision of Sec- 
tion 213 of the New York Insurance Code 
is the most important matter on the life 
insurance calendar. It is an “ancient and 
creaking statute with its patches on its 
patches,” and it is so complex “that even 
the skilled actuary who turns to other mat- 
ters and ceases to have daily dealings with 
‘two-thirteen’ is entitled quickly to lose his 
grasp of its intricacies.” 


Insurance Essay Competition 


Announcement of the Harold R. Gordon 
Memorial Award competition for educa- 
tional research in accident and health insur- 
ance has been sent to companies writing 
accident and health insurance and colleges 
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and universities offering insurance courses, 
according to Jarvis Farley, Massachusetts 
Indemnity Insurance Company, president of 
the Health and Accident Underwriters 
Conference. 


The author of the best written study on 
some important phase of accident and health 
insurance will receive a cash price of $500 
and an all-expense trip to Denver to receive 
the award at the fifty-first annual meeting 
of the conference. 


All students in colleges or universities 
and staff employees of accident and health 
companies are eligible to compete. Entries 
may be essays of an historical, statistical 
or critical-analytical nature and may in- 
clude any area of research in accident and 
health insurance. They will be judged 
primarily on accuracy, clarity and conciseness 
of expression, importance of the subject, 
and study and research in accumulating data. 


Harold R. Gordon, who died in 1948, was 
the first executive secretary and later man- 
aging director of the conference. A trust 
fund was established in 1949 in his memory 
with the income of the fund to be used for 
suitable recognition of outstanding contri- 
butions to the accident and health business. 
The trustees of the fund voted to establish 
the present award to encourage interest in 
educational research which would be of 
benefit to the business generally. 


The competition closes on March 31, 
1952, and entries will be reviewed by a 
panel of judges comprising representatives 
from the educational field, the insurance 
business and insurance journalism. 


Martin Unopposed for Re-election 


For the first time in nearly 25 years, 
Louisiana’s Secretary of State who also 
serves as state Insurance Commissioner, 
has been re-elected without opposition. 


Wade O. Martin, Jr., by virtue of there 
being no one else to qualify as a candidate 
for his office before the deadline at 5 p. m. 
October 12, has been chosen: for a third 
term by “acclamation.” 


Martin was the first Louisianian to serve 
as elected president of the National Associ- 
ation of Secretaries of State. As insurance 
commissioner, he was the first from Louisi- 
ana to be elected to office in the National 
Association of Insurance Commissioners, of 
which he is now vice president. He also 
was one of the first insurance commission- 
ers in America to have a state insurance 
code enacted in the effort to forestall fed- 
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eral legislation. The insurance code was 
prepared shortly after the South-Eastern 
Underwriters case arose. 


For five years Martin was an assistant 
attorney general of Louisiana. Then, fol- 
lowing a period in private practice, he was 
elected to the office of Secretary of State 
in 1944. He was re-elected in 1948 and 
will begin his third term in the coming year. 


New H & A Directory 


The 1951-1952 edition of the Health and 
Accident Underwriters Conference Direc- 
tory has been distributed to all confer- 
ence companies. 


Included in the directory is a listing of 
conference members, types of coverage and 
states in which they are licensed to operate, 
conference officers and staff, an outline of 
conference activities, company membership 
listed by states, committee personnel and 
a brief summary of committee functions. 
A new feature has been added this year in 
the form of a calendar with the dates of all 
conference meetings marked. 


The directory reveals a membership of 
162 companies and nine associate members. 
Classification by company shows 89 life 
companies, 37 accident and health only 
companies, 23 stock casualty companies, ten 
mutual casualty companies, two fraternals 
and one reciprocal. 


Multiple Line Workshop 


Procedures in the Recording of Multiple 
Underwriting was the topic of a workshop 
on cost reduction and control held Octo- 
ber 23-24 at the Hotel Commodore in New 


York City. Sponsored by the Association 
of Casualty and Surety Companies, the two- 
day meeting was divided into four sessions. 


The first dealt with problems of centrali- 
zation as opposed to decentralization which 
confront the multiple line companies seek- 
ing to process fire and casualty business 
uniformly. The second session explored 
mechanical means of reproducing abstracts 
from original policywriting. Ditto, multilith, 
ozalid and other processes were compared. 

The subject of the third session on Octo- 
ber 24 was coding and key punching. The 
final session was devoted to premium ac- 
counting and collection. Various methods 
of accounting, billing and recording of col- 
lections were considered along with mainte- 
nance of basic records, hand as contrasted 
with machine operations, and different time 
savers. 
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NEGLIGENCE | 
| Cases Involving Negligence, | 
| as Reported by CCH NEG- | 
LIGENCE REPORTS | 


Selling Pork as Lamb 
Constitutes Negligence 


Plaintiff wife, shopping for groceries with 
her husband, bought two lamb patties in 
defendant’s grocery store. Her husband 
took no part in the transaction, but gave 
her his pay check to pay for the groceries. 
The wife bought the meat for her own 
consumption; she had high blood pressure, 
and could eat only lamb and fowl. The 
following day she ate one of the lamb 
patties; the other was eaten by the family 
dog. About five days later she became 
seriously ill, and remained so for about 
two months. At the time of the trial 
two years later, she claimed that she was 
still suffering substantial disability from her 
illness. The illness was diagnosed as trich- 
inosis, which could have been caused only 
by pork. Plaintiff wife had eaten no other 
meat for two weeks prior to the time she 
ate the lamb pattie, so that the illness 
could have been caused only by this meat. 


Suit was brought by plaintiff wife to 
recover for personal injuries and by her 
husband to collect for consequential dam- 
ages. Each plaintiff sought to recover on 
three counts: breach of warranty, negligent 
misrepresentation and negligent sale of un- 
suitable food. In the lower court, plaintiff 
wife was rendered a judgment on the war- 
ranty count, but a verdict for defendant 
was directed on all the other counts as to 
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both plaintiffs. Defendant excepted to the 
refusal of the court to grant it a nonsuit 
as to the wife’s warranty count, and plain- 
tiffs excepted to the directed verdicts. 


Plaintiff wife’s illness could have been 
caused only by pork, and she contended 
that the “lamb” pattie she ate must have 
contained pork. There was testimony by 
a former employee of defendant that when 
he worked for defendant it had been custom- 
ary to use beef, pork and veal scraps in 
lamb patties, and the present manager of 
the store testified that the method of making 
lamb patties had not been changed since 
the time of the former employee. Plaintiff's 
right to recover on a charge of breach of 
warranty, however, depended on whether 
she was the immediate purchaser. The law 
in New Hampshire is that “the statutory 
warranty of fitness runs in favor of an 
‘immediate purchaser’.” Defendant con- 
tended that the wife was merely the hus- 
band’s agent, and cited an 1883 case in 
which it was held that there is a rebuttable 
presumption that a wife acts as agent for 
her husband in the management of house- 
hold affairs. The reviewing court declared 
that this opinion was obsolete because of 
the change in the concept of a wife’s au- 
thority, and the enactment of women’s 
rights statutes. Plaintiff wife it held, acted 
independently; though her husband furnished 
the money, he exercised no control over 
her in the purchase of the meat. The 
court held, therefore, that the verdict for 
plaintiff wife on the warranty count was 
justified. 


The husband had no action on the war- 
ranty count because he was not an immediate 
purchaser, and he could have no cause in 
tort if his wife had no such cause. But 
the reviewing court said that reasonable 
men could find that defendant was negligent 
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in selling pork as lamb, since he knew 
that pork is dangerous if improperly cooked 
and that lamb can be eaten practically raw. 
Therefore, said the court, nonsuit was im- 
properly granted on the negligence count. 
It was for the jury to say whether plaintiff 
wife would have bought the patties if she 
knew they contained pork, or whether she 
would have cooked them better. 


Since plaintiff wife had already been 
awarded all the damages to which she was 
entitled, there was no occasion for further 
action by her. Plaintiff husband, however, 
could sue for his derivative damages in 
tort; the court declared that he was not 
barred by his wife’s recovery in contract 
for it would be unjust to force her to 
waive her verdict on the warranty count 
and try the case again on the negligence 
counts merely for the benefit of her husband, 
when he had been wrongfully denied re- 
covery in the lower court. 

The judgment for plaintiff wife was 
affirmed. The judgment as to plaintiff hus- 
band was overruled, except as to the nonsuit 
on the warranty count, and a new trial 
ordered on the counts in negligence. 


One judge dissented as to the husband’s 
right to a new trial, contending that “when 
the election of the wife to recover in con- 
tract becomes final the husband will 
be barred from recovery in his derivative 
action in tort.”"—Russell et vir v. First 
National Stores. New Hampshire Supreme 
Court. February 6, 1951. 19 NEGLIGENCE 
Cases 269. 


Eight-Year-Old Boy Contributorily 
Negligent as Matter of Law 


Defendant railroad company owned a 
piece of land between its elevated tracks 
on which was situated a small concrete 
relay house with a flat roof. There was a 
fence around the area, but the gate was 
never locked. 


The railroad company had noticed that, for 
over two years prior to plaintiff’s injury, 
children passed through the gate and played 
near the relay house and the tracks. Plain- 
tiff, then eight years old, and three other 
boys were having a snowball fight within 
the area and plaintiff climbed to a ledge 
near the base of the relay house, lost his 
balance and fell to the tracks below. In 
falling, the plaintiff came in contact with 
a high tension wire. He suffered injuries 
from the fall and from electric shock. The 
jury awarded him $2,500 and his parents 


$2,000. 
Negligence 


The railroad company moved for judg- 
ment notwithstanding the verdict, a motion 
for directed verdict having been refused in 
the trial of the case. The trial court re- 
fused defendant’s motion, but ordered a 
new trial on its own motion. The defendant 
asked the reviewing court to set aside the 
order and enter judgment in its favor. 


Plaintiff was chargeable with knowledge 
of the danger of falling as a matter of law, 
the reviewing court held. The burden was 
on plaintiff to prove not only negligence, 
but negilgence which was the proximate 
cause of the injury. Since plaintiff touched 
the wire as a result of his falling, de- 
fendant’s negligence in leaving the gate 
unlocked was not the proximate cause of 
the injury. The question of proximate cause 
was, therefore, one of law and the trial 
court abused its discretion in granting a 
new trial. Its order was reversed and judg- 
ment was entered for the defendant.—Roche 
et al v. Pennsylvania Railroad Company. 
Pennsylvania Superior Court, Eastern Dis- 
trict. July 19, 1951. 19 NeGcLicENcEe Cases 924. 


Failure to Install Ground Wires 
Brings Liability 


Plaintiff sought recovery of damages for 
the value of his residence and its contents 
which were destroyed by a fire allegedly 
caused by the negligent installation of the 
defendant cooperative company’s service 
connections in his home, the defendant’s 
insurer being joined as a party. 


It was admitted by witnesses for both 
plaintiff and defendants that if the trans- 
former were properly grounded and properly 
connected to the primary and secondary 
lines, the service connectien to plaintiff’s 
residence would have been properly in- 
stalled under the requirements of the Na- 
tional Safety Code, and that if the ground 
wire were not present, then the installation 
would have been a faulty or “unsafe” one, 
constituting negligence on the part of de- 
fendant cooperative company. 


Since defendants’ evidence failed to over- 
come the positive expert testimony on be- 
half of plaintiff that the ground wire was 
not installed and that the fire started in and 
around the meter box in plaintiff’s residence, 
the judgment which dismissed the suit 
against defendants was set aside and judg- 
ment ordered for plaintiff —Bolian v. Wash- 
ington-St. Tammany Electric Cooperative, Inc. 
et al. Louisiana Supreme Court. Decem- 
ber 11, 1950. 18 NEGLIGENCE Cases 996. 
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Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Congress Didn't Mean What It Said 
and a Sailor Can Have Two Mothers 


A sailor died on July 4, 1945, while he 
was on active duty. In his $10,000 National 
Service Life Insurance policy he had desig- 
nated his father as sole beneficiary. On Decem- 
ber 8, 1945, the father died without having 
made any claim to the proceeds of the policy. 
Thereafter, the sailor’s natural mother, Clara, 
and his stepmother, Bessie, both claimed 
the proceeds of the policy. The Board of 
Veterans’ Appeals decided for Bessie, so 
Clara brought her action in the district 
court, impleading Bessie as a defendant. 
Before the case came on for trial Bessie 
died, leaving Clara as the sole survivor of 
those who had ever stood in any parental 
relationship to the sailor. At this time no 
payments had been made to any of the 
parties by the Veterans’ Administration. 


The district court, dividing the face amount 
of the policy into 120 equal installments of 
$83.33 each, determined that the install- 
ments which fell due from the time the 
policy matured to the date the father died 
were payable to his estate; that the install- 
ments which fell due from the date of the 
father’s death to the date Bessie died (June 
30, 1949) were payable one half to Clara 
and one half to Bessie’s estate; and that 
subsequent installments were payable to 
Clara, “should she survive to receive them.” 


The government appealed, contending: 
(1) The statute applicable on the date the 
insurance matured clearly forbade the pay- 
ment of any installment to the legal repre- 


sentative of a deceased beneficiary; (2) 
that two women, one the natural mother 
and the other the stepmother, cannot both 
simultaneously bear the parental relation- 
ship to the assured requisite for qualifica- 
tion as a beneficiary; and (3) that the 
district court erred, in directing payment 
of 120 equal installments in the amount of 
$83.33 each. 


The applicable portions of Section 602 (i) 
and (j) of the 1940 National Service Life 
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Insurance Act, which were not amended 
in 1942, read as follows: 


“(i) . . . The right of any beneficiary 
to payment of any installment shall be con- 
ditioned upon his or her being alive to 
receive such payments. No person shall 
have a vested right to any installment or 
installments of any such insurance and 
any installments not paid to a beneficiary 
during such beneficiary’s lifetime shall be 
paid to the beneficiary or beneficiaries with- 
in the permitted class next entitled to 
priority. 

“(j) No installments of such insurance 
shall be paid to the heirs or legal repre- 
sentatives as such of . . . any beneficiary, 
and in the event that no person within the 
permitted class survives to receive the in- 
surance or any part thereof no payment of 
the unpaid installments shall be made.” 


The facts showed that, prior to his enter- 
ing the service, the assured lived with his 
father and stepmother, who treated him 
with all the affection and gave him all the 
attention that a natural mother would ordi- 
narily bestow upon a son. After entering 
the Navy the assured corresponded with 
his natural mother and sent her presents 
and photographs of himself. 


“It is certainly true that the literal word- 
ing of the statute goes a long way toward 
sustaining the Government’s contention,” 
the reviewing court said. “On the other 
hand, it requires little imagination to visualize 
some rather amazing consequences of the 
interpretation of the statute urged by the 
Government. 


“Nevertheless it is true, as the Govern- 
ment suggests, that in the War Risk In- 
surance Act of 1924 (43 Stat. 614) Congress 
specifically provided for the payment of 
accrued installments to the estates of de- 
ceased beneficiaries, and that by amendment 
of the 1940 Act in 1946 (60 Stat. 786) it 
made a like specific provision with respect 
to National Service Life Insurance matur- 
ing on or after August 1, 1946, over a year 
after the insured’s death. From this it can 
be argued that by the omission of a similar 
specific provision of the Act of 1940 as it 
stood amended in 1942, Congress must have 
intended to deny any payment of install- 
ments, even those which had accrued during 
a beneficiary’s lifetime, to the estate of a 
beneficiary who had died. 

“However, in view of the hasty considera- 
tion given by Congress to the 1940 Act and 


its 1942 amendment . . . the unfortunate 
consequences resulting from the literal inter- 
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pretation of the statutory language, and the 
lack of any legislative history to indicate 
the contrary, we think the deviation in the 
1940 act from the text of the earlier Act 
of 1924 was not purposeful and therefore 
is not significant. Like considerations also 
lead us to the conclusion that the 1946 
amendment referred to above was intended 
only to clarify, to alter, the original Act. 
And we do not think too much signifi- 
cance should be attached to the fact 
that Congress made its 1946 amendments 
applicable only to insurance maturing on 
or after August 1, 1946, for Congress at 
that time was not merely amending the 
Act in the particular respect under con- 
sideration but was providing a wholly new 
system for the payment of benefits, and 
hence it can hardly be assumed that its 
attention was focused on the precise narrow 
question of relatively minor importance 
with which we are here concerned. 

We agree with the interpretation of the 
statute by the court below.” Hence the 
father’s estate was entitled to those payments 
due up to the time of the father’s death. 


The court next addressed itself to the 
government’s second contention, that the 
natural mother and stepmother could not 
qualify under the statute as simultaneous 
beneficiaries. “Certainly Congress intended 
by the statutory language to include in the 
class of parents those who, regardless of 
blood, had last stood in loco parentis to an 
insured for at least a year. But we do not 
think that Congress intended by so doing 
completely to exclude a natural parent from 
the class of beneficiaries in every case 
wherein some other person of the same sex 
had stood in loco parentis to an insured for 
the requisite period. For instance, it seems 
to us hardly likely that Congress would 
wish to eliminate as a beneficiary a natural 
parent, who, perhaps with all parental good 
will, happened for ill health, financial 
disaster, or some other comparable reason 
to be incapable of caring for his or her 
child, and instead to favor some stranger 
to the blood who might by force of tempo- 
rary circumstances have last stood for a 
year in loco parentis to an insured.” Hence 
the district court properly held that the 
installment payments to the date of Bessie’s 
death were payable one half to Clara and 
one half to Bessie’s estate. 


But the district court was in error in 
dividing the face amount of the policy into 
120 equal parts. “The amount of the monthly 
installments must be arrived at as a result 
of actuarial computations based on the 
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life expectancy of the first beneficiary,”— 
U. S. v. Henning et al. United States Court 
of Appeals for the First Circuit. Septem- 
ber 4, 1951. 14 Lire Cases 1129. 


Paying Passenger 
Held Participant in Aviation 


Plaintiff's decedent was killed in an acci- 
dental crash of a regularly scheduled air- 
line carrier, At the time of his death he 
held a policy of life insurance with the de- 
fendant in the amount of $10,000, with 
double indemnity or additional accidental 
death benefit of $10,000 to be paid in the 
event “that death shall not have resulted 
from bodily injuries sustained while seg 
pating in aviation or aeronautics i 
The insurer paid the death benefit but re- 
fused to pay the double indemnity because 
of the quoted provision of the policy. 


The insurer was successful in the result- 
ing litigation. The reviewing court said: 
“It is agreed that the point for determina- 
tion is whether or not a paying passenger 
on a regularly scheduled commercial air 
carrier is participating in aviation or aero- 
nautics. 


“It appears that we answered this ques- 
tion in the affirmative in Travelers Ins. Co. 
v. Peake, 82 Fla. 128, 89 So. 418 and in 
Price v. Prudential Insurance Co., 98 Fila. 
1044, 124 So. 817. The gist of appellant’s 
contention is that these cases should now 
be overruled because of advance and new 
developments in aviation and because other 
jurisdictions have held that pay passen- 
gers on a commercial air carrier are not 
participants in aviation or aeronautics. .. . 


“We are conscious of the doctrine an- 
nounced in the cases relied on by appellant 
but in the cases cited herein this court saw 
fit to follow a different rule and the cases 
are not in parallel. Where contracts and 
statutes are ambiguous interpretation may 
be necessary, but here we are confronted 
with a contract, the meaning of which was 
well understood in the cases here cited... . 
When the meaning of a contract is well set- 
tled the court is not at liberty to modify 
it by interpretation, though it may modify 
judge-made rules for better conformity with 
justice. We think the cases cited rule the 
case at bar.”—Pafford v. Standard Life In- 
surance Company of Indiana. Florida Supreme 
Court. June 8, 1951. 14 Lire Cases 1006. 
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Fire 


Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Fire Agent Owes Applicant 
for Insurance Duty of Prompt Action 


In this action the plaintiff sued an insur- 
ance broker for negligence in failing to act 
promptly on his application for fire in- 
surance. 


The broker maintained an office at 
Anchorage, Alaska, and on two previous 
occasions had obtained insurance for the 
plaintiff, an illiterate man with an imperfect 
understanding of English and a speech im- 
pediment. 


The plaintiff acquired a restaurant at a 
village called South Naknek and had the 
local schoolmistress carry on his corre- 
spondence with the broker. On March 30, 
1948, he wrote the broker asking what types 
of policies would be necessary to insure the 
building, fixtures and supplies. On the fol- 
lowing April 9 the broker replied, stating 
the applicable rates and requesting a de- 
scription of the location of the property. 
The plaintiff countered with the informa- 
tion requested as to location and amounts 
of insurance requested and concluded his 
letter by saying, “I trust this is the com- 
plete and necessary description for my in- 
surance application.” 


The broker received the last-mentioned 
letter on April 24 and conceded that the 
closing sentence constituted an application 
for insurance. The broker’s office manager 
read the letter and handed it to the fire 
insurance girl in the office with instructions 
to write the plaintiff for a breakdown of 
insurance desired on each of his buildings. 
The fire insurance girl misplaced the letter 
and did not answer it. The communication 
was not referred to the broker himself, and 
in the ordinary course of office routine the 
girl would have signed the reply. No 
check-off method was maintained to deter- 
mine whether the fire insurance girl carried 
out instructions given her in such instances. 


No reply having been received to this 
letter, the plaintiff wrote on June 1: 


924 


“I have written you before concerning 
my insurance for my restaurant and I have 
received no reply. 


“IT would like to hear from you im- 
mediately and learn the particulars and 
premium of the policy. Are there correc- 
tions to be made or what needs to be done? 


“Please reply immediately.” 


Upon the office manager’s receiving this 
letter, she and the fire insurance girl made 
an unsuccessful search for the plaintiff's 
letter of April 17. She then instructed the 
girl to write the plaintiff and “get the in- 
formation again.” 


The record at the trial did not indicate 
whether the plaintiff ever received the en- 
suing letter from the broker, which was 
dated June 4. There was no scheduled mail 
communication between Anchorage and 
Naknek. 

Sometime between June 10 and 15 there- 
after the plaintiff, a fisherman by occupa- 
tion, left the restaurant in charge of one 
Ruhl and went to fish for king salmon. 
The restaurant business was poor at the 
time, and Ruhl closed down the restaurant 
two weeks later and went salmon fishing 
himself. About July 20, the main building, 
equipment and stock were completely de- 
stroyed by fire while Ruhl and the plaintiff 
were on the fishing grounds. 


The jury rendered a verdict for the plain- 
tiff in the amount of $9,200, representing 
the total amount of the insurance applied 
for ($10,000) less the value of undamaged 
small structures and the amount of the 
unpaid insurance premium. 


The broker’s first contention on appeal 
was that the plaintiff was negligent in fail- 
ing to heed or reply to the broker’s letter 
of June 4. Noting that the issue of con- 
tributory negligence had been placed be- 
fore the jury, the court said the jury’s finding 
in favor of the plaintiff on this point was 
supported by the evidence and would not 
be upset. 


After the fire and before the broker's 
knowledge of it, the broker wrote to plain- 
tiff, apologizing “for having mislaid your 
letter of April 17 giving us the details of 
the property you wish to have insured.” 
He asked for a further breakdown on the 
amount of insurance among the buildings, 
“so we may issue your policies.” This last 
remark the court took as indicating not 
only that the broker regarded the risk as 
insurable but also that he had been all 
along in position to obtain the coverage 
applied for. In this connection there was 
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additional evidence by an _ experienced 
former employee of the defendant that it 
was not the customary practice for the 
broker to await receipt of the requested 
breakdown before arranging for coverage. 
A wire to Seattle, he said, would readily 
have procured protection overnight. 


The broker argued that, assuming negli- 
gence, the correct rule is that no action 
will lie against an insurance agent for delay 
in acting on an application where no breach 
of legal duty to obtain insurance appears. 
He conceded that this view was at variance 
with the general trend of authority and with 
the great bulk of the decisions dealing with 
the subject. In reply the court said: 


“A few commentators and an occasional 
judge have criticized this line of decisions 
as unorthodox or unsupported by reason, 
but they appear to us to announce a 
salutary rule. The thought they stand for 
is that the agent or company owes the 
applicant for insurance what amounts to a 
legal obligation to act with reasonable 
promptness on his application, either by 
providing the desired coverage or by noti- 
fying the applicant of the rejection of the 
risk so that he may not be lulled into a 
feeling of security or put to prejudicial 
delay in seeking protection elsewhere. Im- 
plicit in the cases is a recognition that these 
transactions are fundamentally unlike ordi- 
nary commercial or business dealings where 
mere profit is the stake, so prone is the 
failure of insurance protection to result in 
irretrievable disaster to the individual. 
Those engaged in the insurance business 
understand perfectly the peculiar urgency 
of the need for prompt attention in these 
matters.” 


The judgment for the plaintiff was 
affrmed.— Coffey v. Polimeni. United 
States Court of Appeals for the Ninth Cir- 
cuit. April 25, 1951. 7 Fire anp CasuaLty 
Cases 519. 


Post-Limitation Admission of Liability 
Waives Prescriptive Defense 


The assured under a policy of windstorm 
insurance negotiated with his insurer for 
11 months to recover for the damage to 
his apartment building suffered by virtue 
of a hurricane, The hurricane caused dam- 
age to so many properties in the city and 
the claims presented became so numerous 
that it was impossible for local adjusters 
to handle them all, and it was necessary 
to call in outside adjusters. 


To these adjusters the assured claimed 
property damage in the amount of $6,413. 


Fire and Casualty 


In this action he claimed in addition loss 
of rent from five apartments, so that the 
total damages claimed exceeded $10,000. 
During those 11 months of negotiations with 
the adjusters, offers of settlement were in the 
amounts of $1,000, $1,800 and then $2,200. 


After more than a year passed from the 
date of the storm and no settlement had 
been agreed upon, the assured consulted the 
attorney representing him in this action. 
One of the adjusters told the attorney that 
his agency no longer had any interest in 
the matter because prescription had ac- 
crued, the policy itself providing that suit 
must be brought within 12 months from 
the date of loss. However, another adjust- 
ment agency told the attorney that the 
claim was still open on its files and offered 
to settle for $2,200. One adjuster testified: 
“T will answer truthfully, we would have 
adjusted any year. The company was not 
trying to get out of paying the loss.” 


“Taking this witness at his word when 
he says that they would have adjusted the 
claim in any year,” the reviewing court 
said, “and that the company was not trying 
to get out of paying the loss, we believe 
that the insured was justified in assuming 
that they no longer considered the limita- 
tion clause in the policy to be in effect and 
he was not called on to institute suit until 
it was positively made known to him that 
he was not going to be paid the amount he 
was demanding or a greater sum than the 
one included in their final offer of settle- 
ment. ... 


“In line with what the weight of author- 
ity seems to be, we hold that an admission 
of liability together with other acts and 
conduct on the part of the insurer, and 
other circumstances such as appear in this 
case, from which the insured is induced to 
believe that his claim would be settled with- 
out suit precludes the insurer from invoking 
the limitation clause of the policy.” 


The court found the record complete 
enough to render final judgment in the case. 
The assured recovered $2,971.50 for prop- 
erty damage. “The claim for loss of reve- 
nue from the property is not an element of 
damages in the case.” 


One judge said he could not agree with 
the majority of the court that an effective 
waiver must occur after the accrual of the 
contractual prescription. Such a waiver can 
be made at any time, he asserted.—Brocato 
v. Sun Underwriters Insurance Company of 
New York. Louisiana Supreme Court. May 
28, 1951. 7 FirE AND CASUALTY CASES 529. 
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Vendor or Lessor Has Public Duty 
to Supply Safe Vehicle 


Defendant was in the business of renting 
and selling trailers. He either sold or 
rented a house trailer—it was not deter- 
mined whether the transaction was a sale 
or a rental—to one Reed, and his employee 
attached the trailer to Reed’s car. Reed, 
who knew nothing about the attachment 
of trailers, later detached the trailer, and 
then reattached it in the same way he had 
seen the employee do it. While Reed was 
driving his car along the highway, the 
trailer suddenly broke loose, and veered to 
the opposite side of the highway, colliding 
with plaintiffs’ car, causing damages and 
injuries for which they brought suit. 


Reed had his own hitch for attaching 
the trailer, but the ball on the end of it 
was not of the proper size to fit in the 
socket on the trailer’s hitch. Defendant's 
employee nevertheless attached the ball and 
socket. He did not couple the brakes with 
which the trailer was equipped, or tell Reed 
that the trailer had brakes or that they 
should be attached, and he did not attach 
the safety chains. Reed later attached the 
safety chains himself when he reattached 
the trailer to the car, but the chains did 
not have the proper tensile strength, and 
they broke when the trailer came loose. 
After attaching the trailer, defendant’s em- 
ployee advised Reed that everything was 
all right and that he could proceed. 


The trial court held defendant liable for 
plaintiffs’ injuries and damages, and de- 
fendant appealed. 


The reviewing court declared that it has 
been clearly established that a vendor or 
a lessor of a vehicle owes a duty to the 
public to supply a vehicle which will not 
constitute a menace or danger, and that 
liability attaches to the vendor or lessor 
if the vehicle causes injuries because of 
patent defects or defects that could have 
been discovered. Here, it said, the negli- 
gence of defendant was clearly established 
on the basis of the evidence. Though de- 
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fendant contended that the subsequent neg- 
ligence of Reed in reattaching the trailer 
was the cause of the accident, the court 
held that defendant could not relieve him- 
self of the consequences of his own negli- 
gence by such an accusation since his em- 
ployee had induced any such negligence on 
the part of Reed by indicating that he was 
attaching the trailer in the proper manner, 
Defendant also contended that Reed was 
negligent in furnishing the ball attached to 
the rear of his car. Whether Reed’s negli- 
gence was a contributing cause, however, was 
irrelevant, said the court, because his negli- 
gence could not affect the liability of de- 
fendant for his part in causing the defective 
attachment to be made. Judgment affirmed, 
—Kothe et al. v. Tysdale, d. b. a. Rent-a- 
Trailer System. Minnesota Supreme Court. 
Filed February 9, 1951. 35 AvuTOMOBILE 
Cases 941. 


Under Share-the-Ride Arrangement 
Parties Are Passengers 


Plaintiff was injured while riding in de- 
fendant’s car under a share-the-ride arrange- 
ment. Each of the parties drove the other 
to work on alternate days, “in order to 
save the expense of both of them driving 
their automobiles to work every day.” Plain- 
tiff sued defendant for the injuries incurred 
in the accident, charging him with general 
negligence in running into a parked car. 
The trial court sustained defendant’s de- 
murrer to plaintiff's petition on the ground 
that plaintiff was a guest in the car, and 
that consequently his petition did not state 
a cause of action since only negligence, 
not gross and wanton negligence, was al- 
leged. The Kansas guest statute prescribes 
that a guest has no cause of action against 
the driver of a car unless his injuries result 
from the gross and wanton negligence of 
the driver. 


Plaintiff contended, on the other hand, 
that he was a passenger in the auto since 
his service to defendant on alternate days 
constituted payment for his rides in defend- 
ant’s car. 


The Kansas guest statute applies to one 
who is transported as a guest “without 
payment for such transportation.” The re- 
viewing court declared that “payment” 
need not consist of money but may be 
some “substantial benefit” conferred on the 
owner of the vehicle. Here, it said, each 
of the parties saved 50 per cent of the 
operating cost of his car, the amount saved 
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was a substantial consideration constituting 
payment for the transportation. Therefore, 
said the court, plaintiff was a passenger 
in the car, and not a guest, and his petition 
alleging general negligence stated a cause 
of action. The order sustaining the de- 
murrer was reversed.—Sparks. v. Getz. 
Kansas Supreme Court. Filed December 
9, 1950. 35 AUTOMOBILE CASES 694. 


Passenger Has No Duty to Warn 
Where Driver Has Equal Visibility 


In this suit, brought by plaintiff to re- 
cover for injuries sustained by him when 
he was hit by defendant’s car while a 
passenger in another car, defendant appealed 
a judgment for plaintiff, alleging failure of 
the trial court to charge on contributory 
negligence, and alleging also misconduct of 
plaintiff's counsel in argument to the jury. 


To warrant submission of the contribu- 
tory negligence issue to the jury it would 
have to be shown that plaintiff failed to 
exercise due care under the circumstances 
of the accident and that such failure was 
the proximate cause of his injuries. De- 
fendant’s car collided with the car in which 
plaintiff was riding, and the lower court 
charged both drivers with negligence. There 
was no special accusation of contributory 
negligence as against plaintiff, and he had 
no more foreknowledge of the accident 
than did the driver of the car. 


The reviewing court held that “A passen- 
ger riding in one of two automobiles about 
to collide is under no duty to warn his 
driver or to attempt to control such driver’s 
operation of the vehicle, where it appears 
that everything the passenger could see 
was equally visible and known to the driver, 
that there was nothing to indicate to the 
passenger the danger of a collision until it 
was imminent, and that there was nothing the 
passenger could then do to avoid the result.” 


As to the misconduct of plaintiff’s coun- 
sel, the complaint was that he had told the 
jury that while the other attorneys would 
be paid regardless of the outcome of the 
case he would be paid only if plaintiff won. 
The trial court emphatically instructed the 
jury to ignore this remark in determining 


the merits of the case. The reviewing 
court held that where there is prompt inter- 
vention of the trial court with appropriate 
instruction, such misconduct, though con- 
demned, is not grounds for mistrial or for 
reversing a judgment. Judgment for plain- 
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tiff affirmed—Golamb v. Layton et al. Ohio 
Supreme Court. December 6, 1950. 35 
AUTOMOBILE CASEs 232. 


Passing Worthless Check Held 
Swindle, Not Theft by False Pretext 


Plaintiff's auto dealers’ policy covered 
loss or damage caused by theft, larceny, 
robbery or pilferage. It excluded, however, 
“loss suffered by the insured in case he 
voluntarily parts with title to or possession 
of any automobile at risk hereunder, whether 
or not induced so to do by any fraudulent 
scheme, trick or devise or false pretense 
or otherwise.” The policy had a “false 
pretext” endorsement extending coverage 
to include loss “as a direct result of theft, 
larceny, robbery and pilferage in those cases 
where the insured dealer voluntarily 
parts with title and/or possession of the 
automobile as the result of a false pretext.” 


The question before the court was whether 
the loss of plaintiff’s auto was covered by 
the policy. Plaintiff sold the car for $1,695, 
receiving in payment $300 in cash, a check 
for $317 and a note for the balance. The 
check was worthless, and the buyer dis- 
appeared with the automobile. Plaintiff 
sued his insurer to recover the loss, and 
the lower court held for defendant. Plain- 
tiff appealed. 


The reviewing court considered only the 
contention that the giving of the worthless 
check by the buyer to plaintiff constituted 
theft by false pretext. 


It is well settled, said the court, that 
the giving of a bad check in exchange for 
property, with no reason to believe that it 
will be honored, is swindling. But plaintiff 
cited no cases where such an act was con- 
sidered theft by false pretext. To be a 
swindle, said the court, the transfer has to 
be caused by the misrepresentation of a 
past or present fact, whereas to be theft 
by false pretext misrepresentation would 
have to relate to some future fact or promise. 


The buyer of the car having made no 
promise or statement of future fact, the 
giving of the false check did not constitute 
theft by false pretext and the policy did 
not cover the loss. Judgment for the de- 
fendant was therefore affirmed.—Harkins v. 
Indiana Lumbermens Mutual Insurance Com- 
pany of Indianapolis, Indiana. Texas Court of 
Civil Appeals, First District, Galveston. No- 
vember 16, 1950. 35 AutomosiLe Cases 246. 
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TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
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